
MEMORANDUM 

DATE: December 30,2008 

TO: Mayor and City Council 

FROM: Ken Gibb, Community Development Direct 

RE: Brooklane Weights Public Wearing 

Staff has leamed that the applicant has not placed a public notice on the site for the full 20 days 
prior to the scheduled January 5,2009 public hearing as required by LDC 2.0.50.04 f.. Notices to 
surrounding property owners and residents have been mailed consistent with LDC requirements. 

To address this procedural issue, Staff, in consultation with the City Attorneys Office, is 
recommending that the Council proceed in the following manner: 

1. Conduct the hearing on January 5 as planned. 

2. Continue the hearing until the evening Council meeting on January 20,2009 and receive oral 
testimony and/or written at that time. 

3. Close the public hearing after receiving any testimony at that time and move ahead using 
standard procedures. 

Review and Concur: 
J1 

,Jon S. Nelson, City Manager 
. *- 
Scott ~ e w e l ,  City Atto~ney 



MEMORANDUM 

To: Mayor and City Council 

From: Ken Gibb, Community Development Director 4 
Copy: Jon Nelson, City Manager 

Ellen Volmert, Assistant City Manager 

Date: December 24,2008 

ISSUE 
The Brooklane Heights Planned Development and Subdivision proposals were approved 
by the City Council on September 17, 2007 (Exhibit 11). On May 30, 2008, the Oregon 
Land Use Board of Appeals (LUBA) remanded to the City its decision approving the 
Brooklane Heights Planned Development and Subdivision (Exhibit VI). 

On December 1,2008, City Council decided to hold a public hearing to considerthe LUBA 
remand of the City Council's approval of the Brooklane Heights development, limited to 
specific issues (assignments and subassignments of error) sustained in the LUBA order 
dated May 30, 2008. 

BACKGROUND AND RECENT APPLICATION HISTORY 
The applicant is seeking approval of a Conceptual and Detailed Development Plan and a 
Tentative Subdivision Plat that would allow the phased creation of 45 lots and 4 common 
tracts, and the construction of streets and public facilities within the subject site. The 25.88 
acre site is located northwest of Brooklane Drive and northeast of Agate Avenue, east of 
Fairmont Drive, and south of Whiteside Drive. The site consists of one parcel which is 
identified on Benton County Assessor's Map 12-5-01 C as Tax Lot 1000 (Exhibits I and 
111). 

The subject site is vacant and has not been developed, except for a short gravel road near 
the south side of the site that connects to Brooklane Drive. The site is surrounded by land 
designated by the Comprehensive Plan as Low Density Residential. All abutting properties 
are zoned RS-3.5 Low Density Residential, except for an undeveloped parcel east of 
Brooklane Drive and near the northeast portion of the site that is zoned RS-6 Low Density 
Residential (Exhibit I). 

Adjacent lots to the west of the site are generally a quarter of an acre to a third of an acre 
in size. Lots to the north are larger, ranging from approximately 1.25 acres to over 2.5 
acres. The lots southeast of the site were developed as part of the 1994 Brooklane Park 

Report to City Council 
Brooklane Heights (PLD06-00018, SUB06-00006) Page 1 of 39 



Estates Conceptual and Detailed Development Plan approval. The adjacent developed lots 
in Brooklane Park Estates are approximately 0.6 acres each. The area northeast of the 
subject site is currently referred to as the Oakmont Addition site. This 10.72 acre site was 
recently logged, and is currently vacant. In 2007, the owner of this property received 
approval of a Tentative Subdivision Plat for a 24 lot subdivision on the site. The Oakmont 
Addition site was zoned RS-3.5 Low Density Residential at the time the application was 
submitted, which was prior to the implementation of the 2006 LDC. The RS-3.5 zone was 
changed to RS-5 Low Density Residential on December 31,2006, when the 2006 LDC 
took effect. Similarly, the subject site, which was zoned PD(RS-3.5) at the time of 
application, was rezoned to PD(RS-5) with the implementation of the 2006 LDC. Unless 
otherwise specified through approval of the application, all development on the subject site 
will be required to comply with standards in the 2006 LDC. 

The subject site is characterized by hill slopes that range from 10% to greater than 35%. 
The site is covered by wooded areas that contain nearly 450 white oaks that meet the LDC 
Significant Tree definition. The white oaks account for 98% of the significant trees on the 
site. Most trees on the site are located in areas that the applicant has identified as Tracts 
A, B, C and D. These tracts account for nearly I 1  acres of the 25.88 acre site. Tract A is 
in the southwest corner of the site, Tract B runs along the south boundary, just north of 
Brooklane Park Estates, and Tract C contains an area in the center of the site that runs 
northeast towards the nearby cemetery. Tract D is the smallest tract located in the 
northeast corner of the site and is proposed to be developed with a street stub connecting 
to the adjacent Oakmont Addition site. The northwest portion of the site is a primarily open, 
grass covered area with occasional significant trees, as well as open areas with grasses 
and low lying vegetation (Exhibit Ill). 

2007 
On June, 22, 2007, the Planning Commission denied the subject application, via Order 
2007-075. 

On July 5, 2007, the applicant's appealed the Planning Commission decision, and 
submitted an addendum to the appeal letter on July 16, 2007 (Exhibit IV). 

On September 17,2007, the City Council approved the application, with Conditions, and 
adopted Formal Findings (Exhibit 11). 

On October 9,2007, the City received notice of petitioners intent to appeal the City Council 
decision to the Oregon Land Use Board of Appeals (LUBA). 

2008 
On May 30,2008, LUBA issued its Final Order and Opinion, remanding the City Council's 
decision (Exhibit VI). 
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ISSUES ON REMAND 
The appeal of this case to LUBA cited seven assignments of error (Exhibit VII). The fifth 
assignment of error contained four "subassignments," and the sixth contained two. LUBA 
determined that the City had not made adequate findings in support of the proposal with 
respect to two of the assignments of error raised by appellants and portions of two others. 
In its request for the City Council to respond to the remand, the applicant has provided new 
information that it believes responds to the remanded topics. In summary, the remanded 
topics include: 

a Fourth Assignment of Error- findings were inadequate for determining if the code 
and compatibility requirements are met without "typical building elevations" having 
been submitted. 

a Fifth Assignment of Error (Subassignment B)- findings were inadequate for 
determining if the provisions of Comprehensive Plan policy 4.6.7 are met, based on 
the imposition of Condition 27, which requires individual lots to be developed 
consistent with the hillside development provisions of Chapter 4.5 and the 
pedestrian-oriented design standards in Chapter 4.1 0 from the 2006 LDC. 

e Sixth Assignment of Error (Subassignment B)- findings were inadequate for 
determining if the drainage plan adequately addresses Comprehensive Plan policy 
4.1 1.12. 

a Seventh Assignment of Error- findings were inadequate for determining if 
protections of environmentally significant resources are consistent with 
Comprehensive Plan policies. 

The remainder of this report will address each of the assignments of error, and will 
conclude with a summary of findings and recommendation to City Council. 

Fourth Assignment of Error 
In their fourth assignment of error petitioners argue that the City's findings regarding visual 
and neighborhood compatibility were inadequate because the City did not require the 
applicant to submit typical building elevations. Rather, as a condition of approval, the 
applicant was required to comply with building design standards in the 2006 LDC, Chapter 
4.1 0 - Pedestrian Oriented Design Standards (Exhibits II and VII). LUBA sustained the 
fourth assignment of error stating 

"...the city's reliance on the applicant's agreement to comply in the future with inapplicable 
2006 LDC design standards is insufficient to show that the development currently meets 
the applicable code and Comprehensive Plan requirements regarding compatibility with 
neighborhood characteristics .... On remand, the city must either require submission of the 
typical building elevations, or in their absence identify a sufficient evidentiary basis to 
conclude that the development complies with applicable criteria." 
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Applicable Standards and Review Criteria 
The LUBA Final Opinion and Order references 1993 LDC Chapter 2.5 - Planned 
Development, Sections 2.5.40.04 and 2.5.50.01 .a.3, and Comprehensive Plan policies 
4.6.7(G), 9.2.1, and 9.2.5 (Exhibit VI). Also relevant are certain development standards 
in 2006 LDC Chapter - (RS-5) Low Density Zone. These standards and criteria are 
addressed below with respect to the fourth assignment of error. 

Section 2.5.50 - DETAILED DEVELOPMENT PLAN REVIEW PROCEDURES 

2.5.50.01 - Application Requirements 

An application filed for a Detailed Development Plan shall follow the requirements specified for a 
Conceptual Development Plan in Section 2.5.40 above and include the following: 

a. Graphic Requirements 
In addition to the graphic requirements specified for a Conceptual Development Plan in 2.5.40.01, a 
Detailed Development Plan shall include: 

3. Typical elevations of buildings and structures (which may be submitted on additional 
sheets) sufficient to indicate the architectural intent and character of the proposed 
development; 

Section 2.5.40 - CONCEPTUAL DEVELOPMENT PLAN REVIEW PROCEDURES 

An application filed for a Conceptual Development Plan shall be reviewed in accordance with the following 
procedures. 

The Director may waive any of the above requirements when determined the information required by this section 
is unnecessary to properly evaluate the proposed PlannedDevelopment. The Director may also require additional 
information to evaluate the proposal. 

Land Development Code Section 2.5.50.01 .a.3 states that typical building elevation 
drawings shall be included in Detailed Development Plan applications. The applicant 
proposed to build custom homes on 42 individual lots (45 lots were proposed by the 
appellant on appeal and approved by Council). Because the applicant did not know how 
homes would be designed, typical building elevations were not submitted. Typical building 
elevations were not required for two reasons. One is that LDC 2.5.40 states that the 
Director may waive any application requirement when it is unnecessary to evaluate the 
proposed Planned Development. A second reason is that priorto the Planning Commission 
decision on the application, the 2006 LDC took effect. As a result, any homes proposed 
to be constructed on the subject site would be required to comply with 2006 LDC 
development standards unless other standards, e.g. building designs, were approved. The 
2006 LDC contains clear and objective standards for the design of houses. Of particular 
relevance are the standards in 2006 LDC Chapter 3.2 - Low Density Zone (RS-5), which 
require compliance with LDC Chapter 4.10 - Pedestrian Oriented Design Standards 
(Exhibit IX). 

2006 LDC Chapter 3.2 contains clear and objective standards governing the development 
aspects such as building height, setbacks, and lot coverage. 2006 LDC Chapter 4.10 
contains standards that, among other purposes, are to provide diversity and architectural 
variety in residential areas. In the absence of typical building elevations, which would 
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become standards de jure if approved, development on the site would be governed by 
rules in place at the time of building permits. Those rules, or development standards, are 
in the 2006 LDC. In part to foster visual and neighborhood compatibility, the City Council 
applied LDC Chapter 4.1 0 standards as conditions of approval (Condition 27). While this 
may not have been absolutely necessary, it set clear parameters for building design that 
the Council believed resulted in visual and neighborhood compatibility. Section 3.2.70 of 
the 2006 LDC requires compliance with these standards, unless modified through a Lot 
Development Option, or Planned Development process. To ensure that any proposed 
variation from these standards is considered through a public hearing, Staff recommend 
modifying Condition 27 to remove the option of varying standards through the Lot 
Development Option and Minor Modification processes, both of which require 
administrative review, only. 

Staff also recommend revising Condition 27 to require new home construction to comply 
with the Development Standards in 2006 LDC Section 3.2.30, and Green Area 
Requirements in LDC Section 3.2.40, but not Section 3.2.50 - Mix of Housing Types. At the 
time of application the site was zoned RS-3.5 and only detached, single-family homes were 
permitted. The proposed tentative subdivision plat was designed to accommodate this 
building type, and to be consistent with CCP 9.5.13, provided below. 

9.5.13 New subdivisions and planned developments of more than 5 acres in low density districts 
shall incorporate two or more of the following elements in at least 10% of the total acreage: 

A. Zero lot line or attached dwellings (where allowed); 

B. Minimum allowed lot area; or 

C. Dwelling size less than 1,200 square feet. 

To conform with 9.5.13, the applicant proposed 1 I lots slightly less than the minimum 
8,000 sq. ft. required by the 1993 RS-3.5 standards, and Condition 22 restricted dwelling 
unit size to 1,200 sq. ft. or less for the same eleven lots. To permit other than residential 
uses, or to permit or require the mix of housing types permitted in 2006 LDC Chapter 3.2, 
would be inconsistent with the applicant's proposal and the City Council's previous 
decision. 

LUBA did not find fault with applying 2006 LDC development standards as conditions of 
approval, but did find that the City erred in not making sufficient findings that the 2006 LDC 
standards would result in compliance with LDC criteria and Comprehensive Plan policies 
effective at the time of application regarding visual and neighborhood compatibility. The 
specific applicable code and Comprehensive Plan policies referenced by petitioners and 
LUBAwere 1993 LDC 2.5.50.01 .a.3, and Comprehensive Plan policies 4.6.7(G), 9.2.1, and 
9.2.5. 

2.5.40.04 - Review Criteria 

Requests for approval of a Conceptual Development Plan shall be reviewed to assure 
consistency with the purposes of this chapter, policies and density requirements of the 
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Comprehensive Plan, and any other applicable policies and standards adopted by the City 
Council. In addition, the following compatibility factors shall be considered: 

Basic site design (the organization of uses on a site); 
Visual elements (scale, structural design and form, materials, and so forth); 
Noise attenuation; 
Noxious odors; 
Lighting; 
Signage; 
Landscaping for buffering and screening; 
Traffic; 
Effects on off-site parking; 
Effects on air and water quality. 

3.2.2 Within a land use district, primary uses and accessory uses permitted outright shall be 
considered compatible with each other when conforming to all standards of the district. 

4.6.7 In areas where development is permitted, standards in the Land Development Code for hillside 
areas will achieve the following: 

G. Demonstrate a concern for the view of the hills as well as the view from the hills. 

9.2.1 City land use decisions shall protect and maintain neighborhood characteristics (as defined 
in 9.2.5) in existing residential areas. 

9.2.5 Development shall reflect neighborhood characteristics appropriate to the site and area. New 
and existing residential, commercial, and employment areas may not have all of these 
neighborhood characteristics, but these characteristics shall be used to plan the 
development, redevelopment, or infill that may occur in these areas. These neighborhood 
characteristics are as follows: 

A. Comprehensive neighborhoods have a neighborhood center to provide 
services within walking distance of homes. Locations of comprehensive 
neighborhood centers are determined by proximity to major streets, transit 
corridors, and higher density housing. Comprehensive neighborhoods use 
topography, open space, or major streets to form their edges. 

B. Comprehensive neighborhoods support effective transit and neighborhood 
services and have a wide range of densities. Higher densities generally are 
located close to the focus of essential services and transit. 

C. Comprehensive neighborhoods have a variety of types and sizes of public 
parks and open spaces to give structure and form to the neighborhood and 
compensate for smaller lot sizes and increased densities. 

D. Neighborhood development provides for compatible building transitions in 
terms of scale, mass, and orientation. 

E. Neighborhoods have a mix of densities, lot sizes, and housing types. 

F. Neighborhoods have an interconnecting street network with small blocks to 
help disperse traffic and provide convenient and direct routes for pedestrians 
and cyclists. In neighborhoods where full street connections cannot be made, 
access and connectivity are provided with pedestrian and bicycle ways. 
These pedestrian and bicycle ways have the same considerations as public 
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streets, including building orientation, security-enhancing design, enclosure, 
and street trees. 

G. Neighborhoods have a layout that makes it easy for people to understand 
where they are and how to get to where they want to go. Public, civic, and 
cultural buildings are prominently sited. The street pattern is roughly 
rectilinear. The use and enhancement of views and natural features reinforces 
the neighborhood connection to the immediate and larger landscape. 

H. Neighborhoods have buildings (residential, commercial, and institutional) that 
are close to the street, with their main entrances oriented to the public areas. 

I. Neighborhoods have public areas that are designed to encourage the attention 
and presence of people at all hours of the day and night. Security is enhanced 
with a mix of uses and building openings and windows that overlook public 
areas. 

J. Neighborhoods have automobile parking and storage that does not adversely 
affect the pedestrian environment. Domestic garages are behind houses or 
otherwise minimized (e.g., by setting them back from the front facade of the 
residential structure.) Parking lots and structures are located at the rear or 
side of buildings. On-street parking may be an appropriate location for a 
portion of commercial, institutional, and domestic capacity. Curb cuts for 
driveways are limited, and alleys are encouraged. 

K. Neighborhoods incorporate a narrow street standard for internal streets which 
slows and diffuses traffic. 

L. Neighborhood building and street proportions relate to one another in a way 
that provides a sense of enclosure. 

M. Neighborhoods have street trees in planting strips in the public right-of-way. 

9.5.13 New subdivisions and planned developments of more than 5 acres in low density districts 
shall incorporate two or more of the following elements in at least 10% of the total acreage: 

A. Zero lot line or attached dwellings (where allowed); 

B. Minimum allowed lot area; or 

C. Dwelling size less than 1,200 square feet. 

Consistency with GCP 9.2.1 and 9.2.5 
Land Development Code (LDC) 2.5.40.04 lists several compatibility criteria. Of those, 
Basic Site Design (the organization of uses on the site) and Visual Elements (scale, 
structural design and form, materials, and so forth) are applicable to the fourth assignment 
of error. One way to determine if a proposed development is compatible with respect to 
basic site design and visual elements is to evaluate it for consistency with Corvallis 
Comprehensive Plan policies 9.2.1 and 9.2.5. 

Policy 9.2.1 states, "City land use decisions shall protect and maintain neighborhood 
characteristics (as defined in 9.2.5) in existing residential areas." Adjacent neighborhoods 
are developed on the hillsides abutting the north and west sides of the subject site, as well 
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as below it. Areas to the north and west are zoned RS-3.5 Low Density Residential, and 
the homes south of the site are zoned RS-3.5 Low Density Residential with a Planned 
Development Overlay. The applicant's response to City Council regarding the LUBA 
remand notes that neighborhoods surrounding the subject site consist of low-density 
residential development on lots ranging in size from approximately 10,000 sq. ft. to larger 
than one acre. Surrounding homes have a wide variety of building designs, and range from 
one-story ranch style homes to two-story homes, some with daylight basements. 

The majority of proposed lots range in size between 10,000 and 12,000 sq. ft. Like homes 
in adjacent neighborhoods, houses on the subject site would be custom built, resulting in 
a variety of building designs. To be consistent with CCP 9.5.1 3, lots 19 -29 are slightly less 
than the minimum required lot size, and per Condition 22, homes on these lots may be no 
larger than 1,200 sq. ft (Exhibits II and Ill). The proposed lot sizes, and expected variety 
in single-detached housing designs, would result in a mix of lot sizes and development 
similar to existing neighborhoods. Therefore, the proposal would protect and maintain the 
characteristics of the existing neighborhoods, consistent with CCP 9.2.1. 

Policy 9.2.5 describes characteristics of comprehensive neighborhoods. CCP 9.2.5 does 
not require new neighborhoods to include all characteristics of a comprehensive 
neighborhood, but the characteristics should be used to guide development. Each set of 
characteristics identified in CCP 9.2.5 will be discussed below with respect to the subject 
proposal. 

A. Comprehensive neighborhoods have a neighborhood center to provide services within 
walking distance of homes. Locations of comprehensive neighborhood centers are 
determined by proximity to major streets, transit corridors, and higher density housing. 
Comprehensive neighborhoods use topography, open space, or major streets to form their 
edges. 

B. Comprehensive neighborhoods support effective transit and neighborhood services and have 
a wide range of densities. Higher densities generally are located close to the focus of 
essential services and transit. 

C. Comprehensive neighborhoods have a variety of types and sizes of public parks and open 
spaces to give structure and form to the neighborhood and compensate for smaller lot sizes 
and increased densities. 

E. Neighborhoods have a mix of densities, lot sizes, and housing types. 

Neighborhood Center zones have been established throughout the City based on such 
factors as proximity to major streets, transit corridors, and high density housing. When the 
application was submitted, the site was zoned Low Density Residential (RS-3.5). The 
primary intent of this zone is to permit low density family residential areas, comprised of 
single-detached homes. Consequently, many of the elements of a comprehensive 
neighborhood contemplated in CCP 9.2.5.A - C cannot be incorporated into the subject 
site. Such elements include a mix of housing types, high density residential construction, 
and commercial use types. The site has not been identified in the Parks and Recreation 
Facilities Plan as a required location for a public park, none have been proposed or are 
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required. Additionally, the City Council has found that the site is not a suitable location for 
a park (Exhibit 11.25, Finding Ill.A.4). 

However, the proposed open-space tracts throughout the site, and the Marys River Natural 
Area south of the site are private and public open spaces that will give structure and define 
edges of the neighborhood, consistent with "A" and "B", above. Also consistent with " A  
and "B", above, transit service is provided at the intersection of SW 35'h Street and Country 
Club Drive, and Condition 15 requires the applicant to provide a bus-shelter easement, and 
flat-graded pad for a bus shelter adjacent to the Brooklane Drive right-of-way. 

While the subject site is not permitted by the underlying zone to have a mix of densities or 
housing types, variety will be achieved through custom built homes, and the mix of lot and 
house sizes required by Condition 22. As such the proposal is consistent with CCP 9.2.5.E. 

F. Neighborhoods have an interconnecting street network with small blocks to help disperse 
traffic and provide convenient and direct routes for pedestrians and cyclists. In 
neighborhoods where full street connections cannot be made, access and connectivity are 
provided with pedestrian and bicycle ways. These pedestrian and bicycleways have the same 
considerations as public streets, including building orientation, security-enhancing design, 
enclosure, and street trees. 

G. Neighborhoods have a layout that makes it easy for people to understand where they are and 
how to get to where theywant to go. Public, civic, and cultural buildings are prominently sited. 
The street pattern is roughly rectilinear. The use and enhancement of views and natural 
features reinforces the neighborhood connection to the immediate and larger landscape. 

M. Neighborhoods have street trees in planting strips in the public right-of-way. 

K. Neighborhoods incorporate a narrow street standard for internal streets which slows and 
diffuses traffic. 

As proposed, the subject site would be developed with local streets connecting to SW 
Brooklane Drive on the west and east sides of the subject site. The street pattern is 
roughly rectilinear but has been designed to fit the topography of the site and avoid tree 
groves. All proposed streets are classified as "local" and would be 28 feet wide, except in 
three areas where the street width is reduced to 20-feet to avoid trees or to respond to the 
topography of the site. The street contains only two turns, which are into cul-de-sacs, 
creating an understandable layout. All new streets are proposed to include 5 foot wide 
sidewalks and planter areas for street trees in the public right-of-way. Given the simple 
street network that connects to existing abutting streets and development sites, provision 
of sidewalks and street trees, and avoidance of groves of Significant Trees, the proposal 
is consistent with CCP 9.2.5. F, G, M and K. 

D. Neighborhood development provides for compatible building transitions in terms of scale, 
mass, and orientation. 

H. Neighborhoods have buildings (residential, commercial, and institutional) that are close to the 
street, with their main entrances oriented to the public areas. 
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1. Neighborhoods have public areas that are designed to encourage the attention and presence 
of people at all hours of the day and night. Security is enhanced with a mix of uses and 
building openings and windows that overlook public areas. 

J. Neighborhoods have automobile parking and storage that does not adversely affect the 
pedestrian environment. Domestic garages are behind houses or otherwise minimized (e.g., 
by setting them back from the front facade of the residential structure.) Parking lots and 
structures are located at the rear or side of buildings. On-street parking may be an appropriate 
location for a portion of commercial, institutional, and domestic capacity. Curb cuts for 
driveways are limited, and alleys are encouraged. 

L. Neighborhood building and street proportions relate to one another in a way that provides a 
sense of enclosure. 

Condition 27 of Order 2007-1 1 1 requires all development on the subject site to comply with 
applicable standards in 2006 LDC Chapter 4.1 0 - Pedestrian Oriented Design Standards 
(PODS) (Exhibits I1 and IX). As discussed below, these standards implement the goals 
of CCP 9.2.5 and CCP 9.2.1. 

Comprehensive Plan policy 9.2.5.h encourages buildings to be close to the street, with 
main entrances oriented to public areas. Corvallis Comprehensive Plan 9.2.5.i encourages 
neighborhoods to have public areas designed to encourage the attention and presence of 
people at all hours and to enhance security by placing building openings and windows to 
overlook public areas. These policies are achieved by 2006 LDC Sections 4.10.50.01 .a 
and "c". Section 4.10.50.01.a requires all dwellings to be oriented toward existing or 
proposed public or private streets. To satisfy this LDC standard, primary building entrances 
must face streets or be directly accessed by a sidewalk or multi-use path less than 100 ft 
long; and primary dwelling entrances must open directly to the outside and without 
passage through a garage or carport. Section 4.10.50.01 .c implements CCP 9.2.5.h and 
"I" by requiring any facade facing streets or sidewalks to contain a minimum area of 15% 
windows andlor doors (Exhibit IX). 

Comprehensive Plan policy 9.2.5.j encourages domestic garages to be located behind 
houses or to be set-back from the front facade so that automobile parking and storage 
does not adversely affect the pedestrian environment. This policy is achieved by LDC 
Section 4.10.50.02 which provides measurable maximum widths for street facing 
garageslcarports, sets clear standards for the placement and orientation of 
garageslcarports, and requires garagelcarports to be constructed of materials to match the 
primary structure. 

Policy 9.2.5 does not specifically address the design of individual homes. It only requires 
development to reflect neighborhood characteristics appropriate to the site and area. As 
discussed above, the proposed lot and house sizes would be similar to surrounding 
neighborhoods. Land Development Section 4.10.50.03 provides a menu of pedestrian 
features and design elements that must be included in new construction. Pedestrian 
features include elevating the finished floor above grade near sidewalks, incorporating a 
front porch, and installing a sidewalk to the front door. New homes would be required to 
include at least one of these features. These features, in concert with other LDC - 4.10 
standards, lead to an enhanced pedestrian environment, and buildings that relate to 
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streets, provide a sense of enclosure (raised elevations, front porches near streets), and 
provide for compatible transitions in terms of scale, mass, and orientation, consistent with 
CCP 9.2.5 in general, and CCP 9.2.5.D, and "I" in specific. 

The building design variety menu in LDC Section 4.10.50.03 requires roof forms to have 
at least a 4:12 pitch, and buildings must incorporate three of seven design features. Design 
features include an increased roof pitch, eaves with an 18-inch overhang, use of multiple 
exterior building materials, trim at least 2.25 inches wide, increased window coverage, 
incorporation of at least one architectural feature, and consistent use of architectural 
details. Incorporation of three of these required design features will ensure visually 
interesting buildings appropriate to the site and surrounding residential neighborhoods. 

As explained above, PODS standards in the 2006 Land Development Code implement 
CCP 9.2.1 and 9.2.5. Therefore, development to LDC 4.10 standards will be consistent 
with CCPs 9.2.1 and 9.2.5, and compatible with surrounding uses in terms of visual 
elements and neighborhood characteristics. Development consistent with CCP 9.2.1 and 
9.2.5 will also be consistent with the Basic Site Design and Visual Elements criteria in 1993 
LDC 2.5.40.04. Consequently, application of the 2006 LDC Pedestrian Oriented Design 
Standards will result in development consistent with CCP 9.2.1 and 9.2.5, making it 
unnecessary for the applicant to submit typical building elevations to demonstrate that 
development will be compatible with surrounding uses. Similarly, CCP 3.2.2 states that 
when in compliance with development standards of the district, primary and accessory 
uses are considered compatible. 

The standards in LDC Chapter 4.10 are also clear, objective, and in some instances 
measurable. There would be no Staff discretion required to determine if a proposed 
building complied with these standards, and no future review proceeding would be 
required. Further, Staff recommend that Condition 27 be revised such that any variation 
requested from Pedestrian Oriented Design Standards be considered through a public 
hearing process. Revising Condition 27 in this way would disallow a variance through the 
Lot Development Option process as provided in LDC Section 4.10.30.b, and would 
eliminate the need for any discretion to find consistency with LDC Section 4.1 0.60.01 .d - 
Grading (Cuts and Fills). In the case of LDC Section 4.1 0.60.01 .d, this standard must be 
eliminated because it requires "consistency" with other LDC chapters. To determine 
consistency with other chapters would require staff level analysis and/or discretion. 

Consisfency with CCP 4.6.7. G 
Petitioners also assert in the fourth assignment of error that CCP 4.6.7.G requires 
development to demonstrate a "concern for the view of the hills as well as the view from 
the hills." The first sentence in CCP 4.6.7 reads, "in areas where development is 
permitted, standards in the Land Development Code for hillside areas will achieve the 
fol1owing:"The plain language of CCP 4.6.7 is that it is not a development standard, but 
an aspirational policy that directs future iterations of the LDC to achieve certain goals. 
The 2006 LDC implements CCP 4.6.7, as evident by the similarities between the purposes 
of the LDC 2006, Section 4.5.80.01 Hillside Development standards and CCP 4.6.7. This 
is fully addressed on the fifth assignment of error. With this understanding, the Council 
approved the applicant's proposed grading plan, which called for some of the site to be 
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mass graded, and other areas to have lots individually graded. The Council also required 
all lots to be developed in accordance with 2006 LDC Chapter 4.5 - Natural Hazard and 
Hillside Development Standards as part of Condition of Approval 27 (Order 2007-1 11). In 
applying Condition 27, the Council ensured the proposal was consistent with CCP 4.6.7. 
Staff believe that this finding is strengthened based on proposed revisions to Condition 27, 
which specify applicable standards that apply to non-mass graded areas. 

Even without Condition 27, the proposal has demonstrated conformance with 4.6.7.g. The 
most distinct features of the hill when viewed from below are the oak groves and large 
canopy trees. The applicant proposes to leave most of the trees in open space tracts, and 
development would occur in existing open areas. There is no doubt that the views of the 
hill will change if 45 new homes are constructed on it. However, the visual impact of these 
homes will be mitigated by the retention of the tree groves, installation of approximately 
170 street trees, and other private landscaping. The nearest house on lots above the 
subject site is approximately 200 feet away, and approximately 30 feet higher in elevation. 
Therefore, the development is not expected to negatively impact views from the hills for 
neighbors to the north of the site. Proposed lots would abut existing developed lots to the 
west. Construction of homes on the proposed lots would affect views to the east and 
southeast from the back yards of these abutting residences. 

However, because the area abutting the lots to the west is open and contains relatively few 
trees, it is a more appropriate location for development compared to areas on the lower 
slopes of the hill that contain a large tree grove. Considering the fact that the site has 
been zoned for low density residential development, when balancing the desire to 
"demonstrate a concern" for views from the hill and the desire to protect significant natural 
features, tree covered hillsides, and tree groves, Staff believe that tree protection is the 
greater priority. 

For the reasons given above, the proposal is consistent with CCPS 4.6.7.g. 

Conclusion - Fourth Assignment of Error 
In the fourth assignment of error, petitioners argue that because typical building elevations 
were not submittedlrequired, it was not possible to demonstrate that the proposed 
development would be compatible with visual elements and neighborhood characteristics 
of surrounding neighborhoods based on CCPS 9.2.1, 9.2.5 and 4.6.7.g. Petitioners also 
argued that compliance with standards applied as conditions of approval would require a 
future review proceeding. On remand, LUBA stated that the "city must either require 
submission of the typical building elevations, or in their absence identify a sufficient 
evidentiary basis to conclude that the development complies with applicable criteria." 

The City Council did not require submission of typical building elevations, but through 
Condition of Approval 27, required new development to comply with standards in LDC 
Chapter 4.10 - Pedestrian Oriented Design Standards, and LDC Chapter 4.5 - Natural 
Hazard and Hillside Development Standards. As discussed above, the proposal is either 
consistent with CCP 9.2.1 and 9.2.5, or would be through compliance with applicable 
standards in LDC Chapter 4.1 0. Development that conforms to LDC 4.1 0 standards and 
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is consistent with CCPS 9.2.1 and 9.2.5, will also result in compatibility with the basic site 
design and visual elements of surrounding neighborhoods, consistent with LDC 2.5.40.04. 

Policy 4.6.7.g directs the LDC to provide standards that address visual impacts of 
development on hillsides. CCP 4.6.7 is not a review criterion and development is not 
required to comply with it. However, Condition 27, as revised, requires areas &proposed 
to be mass graded to comply with 2006 LDC Chapter 4.5.80 standards regarding hillside 
development (Exhibit IX). These standards limit cuts and fills to eight feet, resulting in site 
development that is visually compatible with surrounding neighborhoods. Further, the 
location of the development and the preservation of most significant trees mitigates 
impacts to views of the hillside, and compensates for negative effects to views from the 
hillside. 

Given the above, the development standards applied through Condition 27 will result in 
development that complies with the criteria applicable at the time of application without the 
need for typical building elevations. Because the standards instituted through Condition 
27 are clear and objective, and because discretion is not required to apply these standards, 
future review by a public hearing body is not required. 

Fifth Assignment of Error 
In the decision to approve the subject application, the City Council applied Condition of 
Approval 27 which requires, in part, lots to be developed in accordance with LDC Chapter 
4.5 - Natural Hazard and Hillside Development Provisions. Council findings, particularly 
Findings lll.A.14, clarify that Condition 27 permits mass grading to occur as proposed, and 
all lots not mass graded would be subject to 2006 LDC Chapter 4.5 standards (Exhibit I I ) .  

In general, petitioners argue that the City did not make adequate findings that the proposed 
development satisfied applicable hillside development criteria. LUBA sustained sub- 
assignment of error "b" and in part, sub-assignment of error "d" of petitioners fifth 
assignment of error. Regarding sub-assignment of error "b", in their Final Order and 
Opinion, LUBA stated, 

"...the city's adopted findings do not address compliance with each of the provisions 
of CCPS 4.6.7. Instead, the city appears to have concluded that compliance with 
the 2006 LDC hillside development provisions in a future review process will suffice 
to demonstrate compliance with CCPS 4.6.7. However, even assuming that is the 
case, the city cannot defer such a demonstration of compliance with CCPS 4.6.7 
to a future review process that does not provide notice or opportunity for public 
participation." 

LUBA also stated that even if the city addressed the LDC 2006 hillside development 
standards during the publically noticed review process "it is not clear why the city believes 
that compliance with the 2006 LDC will suffice to demonstrate compliance with CCP 4.6.7." 
In conclusion, LUBA found that, "because the city's findings do not specifically address the 
Comprehensive Plan policies and do not explain how compliance with 2006 LDC hillside 
development standards is sufficient to demonstrate compliance with those policies, the 
city's findings are inadequate" (Exhibit VI). 
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Regarding sub-assignment of error "d", LUBA required the city to "adopt new findings on 
remand that either explain how the 2006 LDC hillside grading standards implement each 
of the CCP 4.6.7 provisions or find compliance with each of the provisions of CCP 4.6.7." 
As discussed previously, CCP 4.6.7 is not a development standard; however, in review of 
proposed hillside development, the City has used CCP 4.6.7 to guide decisions regarding 
questions of compatibility. 

In sum, LUBA found that to approve the proposal, City Council must make findings 
demonstrating how the standards in 2006 LDC Chapter 4.5, applied by Condition 27, fully 
implement CCP 4.6.7; or make findings that the proposal, is otherwise consistent with CCP 
4.6.7. Staff believe that both findings can be made, as explained below. 

Staff also believe it is important to consider CCP 4.6.7 within the context of CCP 4.6.1. 

4.6.1 The City shall update the current hillside inventory. Until that time the City shall utilize the 
Open Space - Hillside Report (1983) and the Open Space Plan - Corvallis Planning Area (1979) 
to identify areas of significance during the review of annexations and developments. 

Policy 4.6.1 indicates that significant hills and hillsides are those identified in the 1983 
Open Space Hillside Report (Exhibit XI). The subject site is on a hillside of Country Club 
hill, which is developed with a private golf club, a cemetery, and single family, detached 
homes. The Open Space Hillside Report, section 11 .B recommends that the "...City's 
inventory be modified to recognize the cemetery and the portion of the golf course currently 
designated Open Space I Conservation as the only significant hillside open space 
resources." This recommendation is congruous with earlier land use decisions to zone the 
site RS-3.5 Low Density Residential, rather than as Open Space - Conservation or other 
zone that would prohibit residential development. The clear reference in the Open Space 
Hillside Report and the zoning on the site indicate that the site is not on a significant hillside 
as identified in CCP 4.6.1. The applicability of CCP 4.6.7 is not necessarily limited to 
significant hillsides as identified in the Open Space Hillside Report, but the report does 
recognize some hills and hillsides as more important than others. Policy 4.6.7 is useful for 
evaluating the compatibility of the proposed development in the absence of clear and 
object LDC standards. However, consideration of CCP 4.6.7 does not suggest that the 
hillside is one of the significant hillsides in the Open Space Hillside Report. 

2006 LDC Chapter 4.5 lmplemenfs CCP 4.6.7 
Article 50 of the Corvallis Comprehensive Plan defines a policy as a "decision making 
guideline for actions to be taken in achieving goals and the community's vision." Article 50 
defines the LDC as "a set of ordinances and regulations that implements the policies 
contained in the Comprehensive Plan." Given these definitions, and as discussed above, 
CCP 4.6.7 is not a review criterion or standard that development must comply with, it is a 
policy implemented by the Land Development Code. Policy 4.6.7 directed the 2006 LDC 
to contain standards that would achieve the goals of CCP 4.6.7. The 2006 LDC 
accomplished this task, in part, through Chapter 4.5 - Natural Hazards and Hillside 
Development Provisions, and in particular, in Section 4.5.80 - Hillside Development 
Standards. This becomes clear by comparing CCP 4.6.7 to the purposes of hillside 
development standards outlined in LDC Section 4.5.80.01. Both CCP 4.6.7 and LDC 
4.5.80.01 are provided below. 
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Policy -A decision-making guideline for actions to be taken in achieving goals and the community's 
vision. 

Land Development Code -Aset of ordinances and regulations that implement the policies contained 
in the Comprehensive Plan. 

4.6.7 In areas where development is permitted, standards in the Land Development Code for hillside 
areas will achieve the following: 

A. Plan development to fit the topography, soil, geology, and hydrology of 
hillsides and to ensure hillside stability both during and after development. 

B. Preserve the most visually significant slopes and ridgelines in their natural 
state by utilizing techniques such as cluster development and reduced 
densities. 

C. Preservesignificant natural features such as tree groves, woodlands, the tree- 
meadow interface, and specimen trees. 

D. Align the built surface infrastructure, such as roads and waterways, with the 
natural contours of terrain and minimize cutting and filling in developments. 

E. Minimize soil disturbances and the removal of native vegetation and avoid 
these activities during winter months unless impacts can be mitigated. 

F. Design developments and utilize construction techniques that minimize 
erosion and surface water runoff. 

G. Demonstrate a concern for the view of the hills as well as the view from the 
hills. 

H. Provide landscaping that enhances the identified open space resources. 

1. Design developments that consider landscaping management that will 
minimize the threat of fire on improved property spreading to wildland habitat. 

Section 4.5.80 - HILLSIDE DEVELOPMENT STANDARDS 

4.5.80.01 - Purposes - 
Hillside Development standards have been developed for the following purposes: 

a. To plan development to fit the topography, soil, geology, and hydrology of hillsides; 

b. To align the built surface infrastructure, such as streets and waterways, with the 
natural contours of terrain; and to minimize cutting and filling in developments; 

c. To minimize soil disturbances and the removal of native vegetation, and to avoid 
these activities during winter months, unless impacts can be mitigated; 

d. To encourage the design of developments and the utilization of construction 
techniques that minimize erosion and surface water runoff; 

e. To balance a view of the hills with the view from the hills; 
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f. To provide or maintain landscaping that enhances the identified open space 
resources; and 

g. To design developments that consider landscaping management that will minimize 
the threat of fire on improved property and the spreading of fire to wildland habitat. 

As shown above, LDC Section 4.5.80.01 purpose "a" corresponds with CCP 4.6.7.a and 
"d"; purpose "b" corresponds with CCP 4.6.7.d; purpose "c" corresponds with CCP 
4.6.7.e, purpose "d" corresponds with CCP 4.6.7.f; purpose "em corresponds with 4.6.7.g; 
purpose "f' corresponds with CCP 4.6.7.h; and purpose "g" corresponds with CCP 4.6.7.i. 

The 2006 LDC hillside development standards (Section 4.5.80) were established for the 
purposes listed above. The similarities between the purposes of the hillside development 
standards and the goals in CCP 4.6.7 make clear that the 2006 LDC standards implement 
CCP 4.6.7. While development is not required to comply with CCP 4.6.7 because it is not 
a standard, development is required to be compatible with the site and surrounding uses. 
The City Council found that if development on lots proposed to be individually graded (not 
mass graded) followed the standards in LDC Chapter 4.5 it would be compatible, and 
because the purposes of hillside development standards are nearly identical to CCP 4.6.7, 
development to these standards demonstrates consistency with CCP 4.6.7. 

The 2006 LDC standards for hillside development are clear and objective. If lot grading or 
home construction cannot comply with these standards it will not be permitted unless the 
applicant seeks to vary them. To vary from standards would require approval of Major 
Modification to the approved Planned Development. A Major Modification application is 
subject to notification requirements, requires a public hearing, and provides opportunityfor 
public participation. 

To best respond to the remanded issues in the Fifth Assignment of Error, and clarify the 
intent of Condition 27, staff recommend it be revised as follows (the original version is 
provided on pages 38 and 39 and in Exhibit 11): 

Lot Gradina and Structures - Mass grading shall be limited to the areas shown on the grading plan 
identified as Attachments 1.7 and 1.8 of the August 10, 2007, Staff Memorandum to the City 
Council. Cuts and fills in the areas permitted to be mass graded shall not exceed the 
measurements shown in Attachment 1.8. All mass graded areas, as shown in Attachment 1.8, shall 
be engineered and constructed such that retaining walls are neither required nor used. Grading 
and excavation activities in areas not approved for mass grading as shown in Attachment 1.8 shall 
comply with Section 4.5.80 - Hillside Development Standards of the 2006 LDC Chapter 4.5 - 
Natural Hazards and Hillside Development Provisions. Regardless of the presence of extenuating 
circumstances, cuts and fills in areas not mass-graded shall comply with the eight-foot standard 
as defined in LDC Section 4.5.80.03 - Definitions. Exceptions or alterations to these standards 
shall only be permitted through the Planned Development process, including any modifications to 
streets that would occur through the Capital Improvements Program. Additionally, development on 
all lots shall comply with 2006 LDC Chapter 4.1 0 - Pedestrian Oriented Design Standards. 

Lots shall only be developed with single-family, detached homes and Accessory Structures 
consistentwith conditions of approval and 2006 LDC Sections 3.2.30, 3.2.40, and Sections 4.3.30 
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and 4.3.40 for Accessory Structures. Development on all lots shall comply with 2006 LDC Chapter 
4.1 0 - Pedestrian Oriented Design Standards. 

Modifications to applicable LDC standards, or standards established through this approval may only 
occur through a public hearing process. 

Proposal is Consistent with CCP 4.6.7 
Areas proposed to be mass graded and cuts and fills associated streets were not required 
through Condition 27 to comply with 2006 LDC Chapter 4.5 standards. Nonetheless, mass 
graded areas must be compatible with surrounding uses and sensitive to the natural 
topography of the site. At the time of application there were no clear standards that limited 
the extent of mass grading, or criteria to evaluate compatibility of such grading. In the 
absence of standards and criteria, the City referred to CCP 4.6.7. As noted in Council 
finding III.A.ll, cuts and fills eight feet or less have been found in past Corvallis land use 
decisions, to be consistent with CCP policies regarding hillside development, including 
CCP 4.6.7. However, limiting cuts and fills to eight feet was not a standard at the time of 
application and development with cuts and fills greater than eight feet could be found (and 
has previously been found) compatible with surrounding uses, the natural topography, and 
consistent with policies such as CCP 4.6.7. 

As indicated in the revised Condition 27, above, mass graded areas may exceed 8 foot 
cuts and fills, but individually graded areas would be restricted to the eight-foot cutlfill 
standard, regardless of extenuating circumstances. The applicant's cutlfill analysis (Exhibit 
Ill) shows that the majority of the area proposed to be mass graded would have cuts and 
fills between 0 and i 0 feet, while portions of lots 8-1 0 would have i 0-20 foot cuts, and 
portions of lots 15, 16, 27, 28, and 38, 39 would have 10-20 feet of fill. If the Staff revised 
Condition 27 is approved, the remainder of the developable portions of the site would be 
limited to cuts and fills of 8 feet as defined by the Eight-ft Standard in LDC Section 
4.5.80.03, below. 

d. Eight-ft. Standard - Restricts grade changes (cuts orfills) in excess of eight ft. on an individual 
lot or development site. Cut and fill is measured vertically from Natural Grade. In no case 
shall a combination of cut and fill in the same location exceed 16 ft. 

The applicant's response to LUBA's Final Order and Opinion discusses how the proposed 
site and grading plans are consistent with CCP 4.6.7 (Exhibit 111). Each goal of CCP 4.6.7 
is listed below followed by a brief Staff analysis of the proposal's consistency with it. 

CCP 4.6.7.A - Plan development to fit the topography, soil, geology, and hydrology of hillsides and 
to ensure hillside stability both during and after development. 

To demonstrate that the proposed development would be consistent with CCP 4.6.7.A, the 
applicant performed multiple geotechnical investigations, the results of which are included 
in three geotechnical reports. Findings of the first investigation are contained in a report 
dated January 25, 2006. Regarding hillside stability, this Preliminary Geotechnical Report 
stated, "there is a low potential for landslides or instability with the existing slope conditions 
due to the absence of identifiable landslide features, the lack of seeps or springs except 
for existing drainage, and the presence of relatively stiff residual soil and shallow bedrock 
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beneath mature slopes." Subsequent reports dated March 16, 2007, and May 20, 2008, 
provide greater detail regarding site conditions and specific recommendations for 
developing on the subject site (Exhibit Ill - May 20,2008 report). The later geotechnical 
reports do not conflict with the original geotechnical report findings that there is a low 
potential for landslides or soil instability. 

Regarding drainage patterns of site, the applicant states (Attachment Ill), 

To further enhance the compatibility of the site and maintain existing stormwater 
routing, drainage corridors have been maintained and utilized for stormwater 
routing. The main drainage corridor on the west side of the property is utilized for 
a detention and water quality treatment area. By maintaining the open drainage 
corridor with large scale roughness (i.e. grass) the potential for removing suspended 
sediment is maximized. 

Considering the information and recommendations contained within the three geotechnical 
reports, and the use of natural drainage corridors to convey stormwater, the proposed 
development is consistent with CCP 4.6.7.A. 

CCP 4.6.7.B - Preserve the most visually significant slopes and ridgelines in their natural state by 
utilizing techniques such as cluster development and reduced densities. 

CCP 4.6.7.C - Preserve significant natural features such as tree groves, woodlands, the tree-meadow 
interface, and specimen trees. 

Consistent with CCP 4.6.7.B, the proposed development has reduced densities, minimizing 
visual impacts of the site's hillside. Reduced density was achieved by placing lots in 
relatively open areas, and setting aside common tracts that contained oak groves. By 
placing approximately 11 acres of the site in tracts, the minimum density requirement was 
based on the remaining 14.88 acres, reducing the minimum number or homes required to 
meet density standards. For example, 52 homes would be required to meet the minimum 
density requirement of two dwelling units per acre on the whole 25.88 acre site. The 
applicant proposes 45 dwelling units, which is within the permitted density range based on 
14.88 acres of land outside of the proposed four tracts. Use of tracts to protect the site's 
large oak groves preserves a tree-covered appearance and minimizes visual impacts that 
would be caused by the development. 

Inherent in CCP 4.6.7.B is a conflict between the desire to preserve slopes in their natural 
state and develop the site. This policy also does not give guidance on how to determine 
which slopes are the most visually significant. At the time of application the subject site was 
zoned Low Density Residential with a Planned Development Overlay, or (PD)RS-3.5. This 
zone permits residential development on the subject site, and is consistent with the 1983 
Open Space Hillside Report, which also identified the subject site as appropriate for low 
density residential development (Exhibit XI). Given that the site has been zoned for 
residential development, and the Open Space Hillside Report identifies it as appropriate 
for development, it is reasonable to conclude that the site may be developed, despite the 
fact that this would alter its natural state. It can also be argued that, based on the 1983 
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Open Space Hillside Report, the visually significant part of the hill is the cemetery, which 
is not part of the development proposal. 

The site is located on a hillside that slopes to the south and southeast. The lowest point 
on the site is at an elevation of 250 feet, and the highest point is 420 feet. The highest 
point on the hill is 460 feet, and areas directly above and to the west of the subject site are 
developed with residential homes. Consistent with CCP 4.6.7.B proposed development 
would not occur on the ridgeline. 

The site contains roughly 454 significant trees, most of which are growing in groves. The 
largest grove is in the southwest corner of the site, while others are located near the center 
of the site. As shown in the applicant's tree preservation plan, streets and homes would 
be located to avoid impacts to tree groves, and I 1  acres, or 42% of the site, would be 
within open space tracts to protect the groves. The proposed site layout is expected to 
result in the removal of 48-58 significant trees, or roughly 12% of significant trees. 
Approximately 172 street trees would be installed with development. While these trees do 
not meet the LDC definition for significant, they will benefit the site, and will compensate 
for the 48 - 58 trees that would be removed. Preserving the site's tree groves and 88% of 
significant trees is consistent with CCP 4.6.7.B and CCP 4.6.7.C. Setting-aside I I acres 
in open space tracts reduces the developable portion of the site to 14.88 acres. Forty-five 
lotslhomes are proposed to be built on the 14.88 acres, equaling a density of 3 units per 
acre. This is near the bottom of the permitted RS-3.5 zone density range of 2-6 units per 
acre. If the applicant had not placed 11 acres in open space tract, that amount of area 
would need to be counted in the density calculations, and a minimum of 52 Iotslhomes 
would be required. By providing the open space tracts, the applicant protected most of the 
site's significant trees, consistent with CCP 4.6.7.C, and reduced the developable area and 
density requirements, consistent with CCP 4.6.7.B. 

For reasons given above, the proposal is consistent with CCP 4.6.7.B and CCP 4.6.7.C. 

CCP 4.6.7.D - Align the built surface infrastructure, such as roads and waterways, with the natural 
contours of terrain and minimize cutting and filling in development. 

The site is located on a hillside with slopes in some areas greater than 35%. The southern 
portion of the site is largely bordered by an alley, leaving only the southwest and northeast 
corners of the site accessible for street connections. Land Development Code Section 
4.0.70.1 limits the grades on local streets to a maximum of 15%, and other criteria and 
Comprehensive Plan policies encourage development to avoid impacts to significant trees, 
tree groves, and natural features. Limited access to the site, a maximum permitted street 
grade of 15%, and the desire to minimize impacts to tree groves, limits the possible 
location for streets within the site. 

To balance these competing issues, the applicant designed the street to access the site. 
at the southwest and northeast corners. As shown in the applicant's tree preservation plan, 
the local street (Wolverine Drive), beginning at the southwest corner runs up-slope along 
the outer edge of a large oak grove. Two cul-de-sacs (Badger PI. and Buckeye PI.) run 
easterly from this street into areas where there are relatively few significant trees. Given 
the direction of other Comprehensive Plan policies which encourage the protection of 
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significant trees, tree covered hillsides, and woodlands, the most appropriate locations to 
develop on the subject site are those areas with no or relatively few trees. These areas are 
in the northwest and middle of the subject site, and the proposed street layout reaches 
these areas with minimal impacts to trees and tree groves while limiting the street grade 
to 15%. 

The applicant has also placed proposed drainage facilities within natural drainage corridors 
as shown in Exhibit I l l .  Considering the various constraints and competing policies, the 
proposed street layout, which accesses open areas with relatively few trees, complies with 
LDC maximum local street grade standards, and locates drainage facilities to take 
advantage of natural contours and drainage patterns, is consistent with CCP 4.6.7.D. 

CCP 4.6.7.E - Minimize soil disturbances and the removal of native vegetation and avoid these 
activities during winter months unless impacts can be mitigated. 

The applicant has stated that no grading will be done during winter months, but would 
occur between the months of June through October. The proposal would preserve 
approximately 88% of the site's 454 significant trees, the majority of which are native oak 
trees. Most preserved trees would be within open space tracts that could not be developed 
as residential lots. The four proposed open space tracts account for 11 acres of the 25.88 
acre site. Any native vegetation within these tracts would be preserved along with the trees. 
While the site does contain native vegetation, the letter from the ODF&W biologist states 
that the majority of grasses on the site are not native. For these reasons, the proposal is 
consistent with CCP 4.6.7.E. 

As the applicant notes in the response to the LUBA Final Order and Opinion, the Council- 
approved grading plan limits soil disturbance through this application, primarily to areas 
necessary to build roads and utilities to support the development (Exhibit Ill). As shown 
in the applicant's cutlfill analysis (Exhibit Ill), the majority of the proposed mass-graded 
would have cuts and fills between 0 and 10 feet. Areas on the upslope portions of lots 8- 
10 would have cuts between 10 and 20 feet, and lots 15, 16, 27, 28, 38, and 39 would 
have 10 to 20 feet of fill. As discussed above, at the time of application there was no 
standard in place limiting cuts and fills, though precedent decisions generally found that 
cutslfills that did not exceed 8 feet were consistent with CCP 4.6.7 and related policies. 
Because the area proposed to be developed avoids most significant trees, and most of the 
mass graded area would limit cuts and fills to 10 feet or less, the proposed mass grading 
is consistent with CCP 4.6.7.E. Areas not mass graded as shown in the applicant's cutlfill 
analysis, would not be permitted to exceed eight foot cuts and fills as defined in the Eight-ft 
Standard (Condition 27). Restricting cuts and fills to less than eight feet on non-mass 
graded areas is also consistent with CCP 4.6.7.E. 

In determining if the proposed grading plan and overall development minimizes soil 
disturbances the Council may consider other Comprehensive Plan policies and LDC 
standards. For example, the subject site has been designed for low density development 
per 1993 LDC Chapter 3.1, and CCP 4.6.5 states, "On tree covered hillsides, development 
shall be designed to preserve as many trees as possible and tree removal shall be 
consistent with the approved development plan." Balancing the fact that the site has been 
zoned for development and the desire to preserve trees and tree covered hillsides, the 
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applicant proposed lot grading and streets in open areas where impacts to trees would be 
minimized. Cuts and fills would be limited to between 0 and1 0 feet on most of the mass 
graded area, and to 8 feet or less on all other areas proposed for development. 
Consequently, the proposal minimizes soil disturbances, consistent with CCP 4.6.7.E. 

CCP 4.6.7.F - Design developments and utilize construction techniques that minimize erosion and 
surface water runoff. 

As stated in the applicant's response to the LUBA Final Order and Opinion, the "primary 
surface water drainage corridor is proposed to remain in place and provide a natural 
filtering system for the majority of storm water runoff"(Exhibit I l l ) .  In approving the 
proposal, City Council applied three conditions related to surface water run-off. Condition 
19 requires storm drain facilities to match pre and post- development flows based on the 
2-year, 5-year, and 10-year storm events. Condition 20 requires water quality facilities to 
comply with criteria outlined in Appendix F of the Storm Water Master Plan , and in the 
King County, Washington, Surface Water Design Manual. Condition 26, requires a storm 
water drainage plan that ensures site surface drainage is captured in area drains before 
crossing the Brooklane Park Estates alleyway (Exhibits I I  and X). 

City Council applied Condition of Approval 4 which requires the applicant to obtain erosion 
control permits prior to issuance of excavation and grading permits (Exhibit II). The 
Condition also states that, where required by Development Services Division staff, the 
applicant shall install an erosion control and re-vegetation product capable of functioning 
on a 2: l  slope, and resulting in 90% vegetation within 3 years without the use of irrigation. - 
I his condition is important because it requires erosion controi to city standards, and also 
because it limits the use of irrigation. Irrigation in certain areas of the site during summer 
months could lead to an increase in surface water that may harm oak trees. This condition 
would prevent damage to trees from irrigation run-off. Also, as noted in Development 
Related Concern C of the City Council Notice of Disposition, a National Pollutant Discharge 
Elimination System permit is required because construction activity will disturb more than 
one acre of land. 

Given the proposed design and conditions of approval which require erosion control and 
NPDES permits, and require storm water facilities to comply with City standards, the 
development would minimize surface water run-off and control erosion consistent with LDC 
Standards, the Storm Water Master Plan, and CCP 4.6.7.F. 

CCP 4.6.7.G - Demonstrate a concern for the view of the hills as well as the view from the hills 

Consistency with CCP 4.6.7.G was discussed above, under the fourth assignment of error. 
Findings in that section are incorporated here by reference. 

Conclusion - Fifth Assignment of Error 
In the Final Order and Opinion, LUBA concluded that the City did not make adequate 
findings that the LDC Chapter 4.5 - Natural Hazard and Hillside Development Provisions 
would result in compliance with CCP 4.6.7, and also that compliance with these standards 
was being postponed to a future review processes. As explained above CCP 4.6.7 is not 
a review criterion or standard that development must conform to; it is a goal or guideline 
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that directed the 2006 LDC to include standards that would achieve CCP 4.6.7. The 
Grading Regulations in LDC Section 4.5.80.04 were designed to implement the purposes 
in LDC Section 4.5.80.01. The hillside development purposes are nearly identical to the 
goals in CCP 4.6.7. Consequently, the standards, or grading regulations, that implement 
the hillside development purposes implement the goals of CCP 4.6.7. Condition of 
Approval 27, as revised, requires earth-disturbing activities in areas not mass graded to 
comply with the Hillside Development Standards in LDC Section 4.5.80, and requires 
grading to comply with the Eight-foot standard in LDC Section 4.5.80.03.d, regardless of 
the presence of extenuating circumstances. No future review process is required if 
development meets these standards. If development cannot achieve these standards 
(which are consistent with CCP 4.6.7 goals) it cannot occur, or the standards as they apply 
to the subject site must be modified through a public hearing process. The above analysis 
also finds that, in the act of balancing multiple and sometimes competing Comprehensive 
Plan policies and LDC standards, the proposed development is compatible with 
surrounding uses and the natural topography of the site, and consistent with CCP 4.6.7. 

Sixth Assignment of Error 
Petitioners argue that the City's findings of compliance with CCP 4.1 1 . I2  are inadequate 
and not supported by substantial evidence. CCP 4.1 1 . I2  states, 

4.11 . I2  Development upslope of wetlands shall minimize interference with water patterns discharging 
to wetlands, and shall minimize detrimental changes in water quality for waters discharging 
to wetlands. 

LUBA remanded this issue to the City stating it was unclear which City Council findings 
concerned CCP 4.1 1 .I 2, and because it appears that the City "deferred consideration of 
proposed drainage plans and facilities to a subsequent review process that does not 
provide for notice or opportunity for public input. 

In response to the sixth assignment of error, it should be noted the Policy 4.1 1 . I 2  is not 
a measurable development standard, it is a review criterion used to evaluate the 
compatibility of proposed development with surrounding uses, and potential impacts to 
wetlands. The City has adopted clear and objective stormwater quality and quantity 
standards that must be met for development to occur (Attachment X), and these standards 
implement CCP 4.1 1 .I 2. Each goal in CCP 4.1 1 . I  2, is considered in turn, below, along 
with relevant development standards. 

The City's Stormwater Master Plan has established clear and objective standards 
regarding storm drainage facilities. Storm drainage facilities are to be designed based on 
accepted engineering practices to achieve objective, measurable results. Run-off rates are 
calculated based on 2-year, 5-year, and 10-year "design storm events". These rates must 
be determined so post-development run-off rates do not exceed pre-development run-off 
rates based on the design storm events. Water quality is to be maintained by the removal 
of 70% of Total Suspended Solids during design storm events. These standards apply to 
all new development in Corvallis, and are the standards that were applied to the Brooklane 
Heights proposal. 
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Water Discharge Patterns 
The City's surface water run-off standards limit post-development run-off rates so they do 
not exceed pre-development run-off rates for the 2, 5 and 10-year storm events. To 
maintain historical run-off rates, the applicant proposes to construct two detention ponds. 
New public storm drain pipes will be installed in streets to collect and convey water to the 
detention ponds. For homes that would not directly drain into a public street, water will be 
drained overland through areas with drainage easements, to the detention facilities. The 
detention ponds will temporarily store and release water at pre-development rates. The 
ponds are planned to be located within the existing drainage corridor as shown in 
attachment N of the applicant's response (Exhibit Ill). The use of detention ponds in these 
areas to maintain pre-development drainage volumes minimizes impacts to water 
discharge patterns entering the downslope wetland. 

Water from the subject site currently drains into an existing public storm drainage system 
located along the north side of the Brooklane Estates alley (Exhibit IV). After development, 
water will drain from the new on-site public facilities into these existing facilities. Once in 
the existing off-site public storm drainage system, water is routed under Brooklane Drive 
to several outfalls within a drainage ditch along the Marys River Natural Park. Because the 
locations of storm water entering the wetland downslope of the subject site will not change, 
pre-development flows will be maintained and the proposed development would not 
interfere with water patterns discharging into the wetlands, consistent with CCP 4.1 1.12. 
In fact, the water patterns discharging into wetlands would remain the same. 

Water Quality 

Policy 4.1 1 . I2  calls for development to minimize detrimental changes in water quality for 
waters discharging to wetlands. This Policy does not provide a measurable standard by 
which to evaluate consistency with the Policy. Lacking such a measurable standard, 
stormwater quality is considered acceptable, and consistent with CCP 4.1 1.12, if it meets 
water quality standards in the Stormwater Master Plan, which requires removal of 70% of 
Total Suspended Solids (TSS) from stormwater during the design storm. The applicant 
proposes to achieve this standard through the use of proprietary manhole-based water 
quality facilities, which traps pollutants until removed by routine maintenance. The use of 
manhole based water quality facilities is typically not allowed through the King County 
standards. However, the slopes associated with this site are too steep to feasibly 
implement the King County Facilities. In situations like this the City allows the use of 
proprietary water quality facilities, as long as they meet the City's performance standards. 
The applicant has submitted results from testing conducted by the University of 
Minnesota's St. Anthony Falls Laboratory and a Conditional Use Designation from the 
Washington State Department of Ecology for a BaySaver Technologies Bayseparator 
water quality facility as an example of a proprietary water quality facility. Staff have 
reviewed the submitted information and concluded that a facility such as the one submitted 
as an example will meet the City's standard of removing 70% of TSS during the water 
qualitydesign storm. Staff also note there are manufacturers and products available, other 
than what was submitted, that will meet the City's water quality requirements. 
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Conclusion - Sixth Assignment of Error 
The City has clear and objective water quantity standards that require detention of post- 
development flows to historical pre-development flows for 2, 5, and 1 0-year storm events. 
The City also has clear and objective water quality standards that require removal of 70% 
of Total Suspended Solids during the water quality design storm. Proposed detention 
ponds will temporarily store, and release stormwater into the wetlands through existing 
public facilities at the same locations and in the same rates as pre-development scenarios. 
Water quality standards will be met through the use of the proprietary water quality 
facilities. By complying with City water quality and water quantity standards, the 
development will minimize interference with water patterns draining into wetlands, and will 
minimize detrimental impacts to the water quality in wetlands, consistent with CCP 4.1 1.12. 
Because the City's water quality and quantity standards are clear and objective, no future 
public review process is required. Development must comply with these standards or it will 
not be permitted. 

Seventh Assignment of Error 
The petitioners argue in the seventh assignment of error, that the City's findings regarding 
the protection of natural resources such as upland prairie and habitat, tree preservation, 
wetlands, and pond turtles, are insufficient and not supported by evidence. LUBA found 
the City did not clearly link findings with applicable review criteria concerning natural 
features, and also found that incorporated findings from staff reports and minutes were 
ineffective. To respond to this assignment of error the applicant has addressed 
Comprehensive Plan policies related to natural features (Exhibit Ill). Policies addressed 
by the applicant, and several other pertinent policies are considered, below, with respect 
to the proposed development. Policies are grouped into four categories to respond to 
specific natural features identified by petitioners: upland prairie, significant trees, wetlands, 
pond turtles. 

Upland Prairie & Habitat 
Concerning upland prairie and habitat, petitioners seventh assignment of error states, 

"As discussed above, the challenged decision does not adequately address the impacts of 
the increase in water flow over the property-to the stability of the slopes on the subject 
property, to downhill properties that would be the most likely to experience adverse impacts, 
and on significant resources such as the significant wetland just below the subject property. 
The findings do not anywhere address how the proposal will comply with the above-cite 
relevant criterion regarding the wildlife and habitat identified in the biologists' letters. 
Accordingly, the findings are inadequate to demonstrate compliance with CCP 4.2.2, CCP 
4.10.9 and other relevant criteria." 

Comprehensive Plan Policies 4.2.2 and 4.1 0.9 are provided below. 

4.2.2 Natural features and areas determined to be significant shall be preserved, or have their 
losses mitigated, andlor reclaimed. The City may use conditions placed upon development 
of such lands, private nonprofit efforts, and City, State, and Federal government programs to 
achieve this objective. 

4.10.9 Negative impacts on habitat and migration corridors for birds, wildlife, aquatic life, and on 
open space and the recreation qualities of significant drainageways shall be minimized. 
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To respond to the seventh assignment of error with respect to upland prairie and habitat, 
the council should make findings that address the consistency of the proposed 
development with the above policies. Petitioners did not list any "other relevant criteria" 
for the Council to address. 

The petitioners' language indicates that they view Comprehensive Plan policies as 
standards that must be complied with. Comprehensive Plan Policies are not standards that 
must be adhered to, they are decision making guidelines. Decision makers are required 
to balance applicable policies to ensure that development is consistent with the broad 
goals and values of the community as expressed through the Comprehensive Plan and 
other planning documents. Because Comprehensive Plan policies are not standards, the 
Council is not required to find that CCP 4.2.2 and 4.10.9 have been "met". However, in 
evaluating the compatibility of the subject project, the Council should consider CCP 4.2.2 
and 4.10.9, and the fact that the site has been zoned for low density residential 
development. Comprehensive Plan policy 4.2.2 requires significant natural features to be 
preserved "or have their losses mitigated." This phrase anticipates that some significant 
features will be lost through development. Policy 4.1 0.9 requires impacts to be minimized. 
Neither policy prohibits development. It should also be noted that the term "upland prairie" 
does not appear anywhere in the Comprehensive Plan. 

Waterflow Impacts 
As stated above in response to the sixth assignment of error, the City has clear and 
objective water quantity standards that require detention of post-development flows to 
historical pre-development flows for 2, 5, and 10-year storm events. The City also has 
clear and objective water quality standards that require removal of 70% of Total 
Suspended Solids from stormwater run-off entering public facilities (Exhibit X). Proposed 
detention ponds will temporarily store, and release stormwater into the wetlands through 
existing public facilities at the same locations and in the same volumes as pre-development 
scenarios. Water quality standards will be met through the use of a manhole-based water 
quality system. By complying with City water quality and water quantity standards, the 
development will minimize interference with water patterns draining into wetlands, and will 
minimize detrimental impacts to the water quality in wetlands, consistentwith CCP 4.1 1 .I 2. 
Because the water quality and quantity standards are clear and objective, no future public 
review process is required. Development must comply with these standards or it will not 
be permitted. 

These findings also directly respond to petitioners concerns in the seventh assignment of 
error that increases in water flow will negatively affect the stability of slopes on the site and 
the wetland downslope of the site. Given that stormwater will be conveyed through pipes 
or existing natural drainage areas, slope stability will not be affected by run-off. The May 
2006 Geotechnical Report also states on page 5 that there is a "low potential for landslides 
or instability of natural slopes due to the absence of identifiable landslide features, the lack 
of seeps or springs (except for existing drainage), and the presence of relatively stiff 
residual soil and shallow bedrock beneath mature slopes." Because water will leave the 
site at pre-development rates, will meet City water quality standards, and will enter the 
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nearby wetland in the same locations as at present, adverse impacts to the wetland habitat 
would not occur, or would be minimized consistent with CCP 4.10.9. 

Wildlife and Habitat in Biologists' Letter 
The biologists' letter referenced by petitioners is found in (Exhibit XII) of the City Council 
Staff Report. At the request of City Staff, through normal application review processes, a 
biologist from Oregon Department of Fish and Wildlife, and a botanist from the Institute of 
Applied Ecology visited the site. Their report states, "no listed plant species were 
documented but the site provides exceptional habitat value on numerous scales." A pair 
of bald eagles was noted flying over the site, and a neighboring resident informed the 
biologists that they had once seen a pileated woodpecker on the site. The biologists' letter 
states that some native plants are found on the site, but the majority of grasses are not 
native. It also stated that the Oregon white oak stands are significant and oak woodlands 
benefit a variety of species. 

While the biologists inventory of the site was not exhaustive, the only sensitive animal 
species documented was a pair of bald eagles flying over the site, and no sensitive plant 
species were identified. It is clear from the biologists' letter, that the oak groves provide 
important habitat to a wide variety of species. The subject proposal retains oak groves 
through the use of open-space tracts that cannot be developed. 

Policy 4.2.2 states in part, "Natural features and areas determined to be significant shall 
be preserved, or have their losses mitigated, and/or reclaimed." Habitat areas do not have 
easily distinguishable boundaries, and development of any kind, and of any scale, will 
impact the natural habitat of the site. If the Council were to consider the entire site as a 
significant natural area, any loss of the area may be deserving of mitigation or reclamation 
in some form. Considering the findings in the biologists' letter, the true significant natural 
features or areas are the oak groves proposed to be preserved in tracts that ackount for 
approximately 42% of the total site. Preserving the oak groves is consistent with CCP 
4.2.2, and also with CCP 4.10.9 because the habitat within the oak groves would also be 
preserved. In addition to habitat areas, CCP 4.1 0.9 refers to migration corridors for birds, 
wildlife, aquatic life, and on open space and recreation qualities of significant 
drainageways. There is no information in the record suggesting that the site is a migration 
corridor for birds or other wildlife. Negative impacts on open space have been minimized 
through the provision of large un-buildable tracts over 42% of the site, and there are no 
significant drainageways on this site which could provide recreational opportunities. For 
these reasons, the proposal is consistent with CCP 4.1 0.9. 

The biologists' letter states that if the site cannot be conserved, measures should be taken 
to eliminate erosion, sedimentation, and siltation to watershed resources, and also that a 
biologist monitor the clearing phase of development to avoid unnecessary disturbance of 
the oak habitat. In approving the application, City Council applied Condition 4, which 
requires erosion control permits prior to grading and excavation. Council also applied 
Condition 5, which requires a 5 foot high, metal chainlink tree protection fence to be placed 
5 feet outside the dripline for all trees to be preserved. Through these conditions, as well 
as stormwater qualitylquantity standards, negative impacts to watershed resources and 
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trees to be preserved would be minimized. Applying these Conditions is consistent with the 
Oregon Department of Fish and Wildlife recommendations and CCP 4.2.2. 

The applicant's response to the LUBA Final Opinion and Order also provides information 
regarding the presence of an upland prairie on the subject site. The applicant states on 
page 20 of the submittal (Exhibit ill) that upland prairies are "dynamic environments" that 
were historically maintained by natural fires, or intentional fires set by Native Americans. 
Without episodic fires, which are prevented in urban areas, upland prairie areas succumb 
to the natural succession of shrubs and then trees. 

The applicant included a photograph of the site in 1948 with a caption noting that at that 
time the site was being farmed. There were far fewer trees on the site in 1948, compared 
to today, supporting the idea that in the absence of fire, or farming, what is considered by 
petitioners to be upland prairie has naturally and increasingly become covered with trees. 
Without ongoing management, trees will continue to expand across the site, and the 
current landscape would be altered. 

The record does not contain sufficient information to determine how the site came to be 
covered with a mix of native and non-native plants. Once removed from a site, some type 
of disturbance (fire, landslide, tilling, etc.) is typically needed for native plants to be re- 
established. Soil disturbed from farming could have supported the re-growth of native 
plants once farming was discontinued. Conversely, if the site had never been farmed, non- 
native grasses and other invasive species could grow among the native species and 
eventually dominate the site. If the site were never developed, continual management 
would be required to re-establish native plant species and minimize competition from non- 
native species. The applicant does not propose to manage the site in this way, and is not 
required to because it is zoned for low density residential development. However, the 
proposal does protect the majority of significant trees and only 14.88 acres of the 25.88 
acre site are proposed for development. As such, nearly 42% of the site will be retained 
in tracts, protecting the habitat created, primarily, by the preserved oak groves. Protection 
of this habitat area is consistent with CCP 4.2.2 and 4.10.9. 

Significant Trees 
Petitioners argue that the City made inadequate findings regarding several Comprehensive 
Plan policies related to significant trees. In addition to CCP 4.2.2, listed above, petitioners 
cite: 

4.6.2 Development on hillsides shall not endanger life and property nor land and aquatic resources 
determined to be environmentally significant. 

4.6.3 Tree-covered hillsides within the City Limits shall retain a tree-covered appearance prior to 
development review. Selective logging could be permitted with a City-approved plan that 
assures hillsides within the City Limits retain a tree-covered appearance. On these hillsides, 
clear-cuts and other significant tree removal should not be permitted prior to development. 

4.6.5 On tree-covered hillsides, development shall be designed to preserve as many trees as 
possible and tree removal shall be consistent with the approved development plan. 
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4.6.6 On tree-covered hills, the design of dwellings and their placement shall be planned to retain 
a sufficient number of trees to preserve a green, tree-covered hillside appearance. If a 
proposed development pattern would result in the loss of a tree-covered hillside appearance, 
assuming the development plan has been designed to minimize the loss of existing trees to 
the extent that it is safe and practicable, the development may proceed, provided the following 
provisions are met: 1) the loss of trees is further minimized by development techniques such 
as clustering; and 2) a sufficient number of new trees are planted to recreate (at maturity) a 
green, tree-covered hillside appearance. 

4.6.7 In areas where development is permitted, standards in the Land Development Code for hillside 
areas will achieve the following: 

B. Preserve the most visually significant slopes and ridgelines in their natural 
state by utilizing techniques such as cluster development and reduced 
densities. 

C. Preserve significant natural features such as tree groves, woodlands, the tree- 
meadow interface, and specimen trees. 

E. Minimize soil disturbances and the removal of native vegetation and avoid 
these activities during winter months unless impacts can be mitigated. 

G. Demonstrate a concern for the view of the hills as well as the view from the 
hills. 

4.6.9 Where development of hillsides occurs, removal of vegetation will be minimized to control 
erosion. Vegetation disturbed during development shall be replaced or enhanced through 
landscaping. 

Significant trees are defined in 1993 LDC Section 4.2.20 as trees greater than 8-inches in 
diameter measured at a height of four feet above grade. Per LDC Section 4.2.20, 
significant trees should be preserved to the greatest extent practicable. 

LDC Section 4.2.20 - GENERAL PROVISIONS 

c. Significant plant and tree specimens should be preserved to the greatest extent practicable 
and integrated into the design of a development. Trees of 8-in. or greater diameter measured 
at a height of 4 ft above grade and shrubs (excluding blackberries, poison oak, and similar 
noxious vegetation) over 3 ft in height are considered significant. Plants to be saved and 
methods of protection shall be indicated on the detailed planting plan submitted for approval. 
Existing trees may be considered preserved only if no cutting, filling, or compaction of the soil 
takes place between the trunk of the tree and the area 5 ft outside the tree's dripline. In 
addition, the tree shall be protected from damage during construction by a construction fence 
located 5 ft outside the dropline. 

Land Development Code Section 4.2.20 is the standard for tree preservation, and this 
standard uses the words "should" and "extent practicable" to explain the degree to 
preserve significant trees. This standard permits Significant Tree removal, and decision 
making bodies are given discretion to determine what the "greatest extent practicable" 
means, on a case-by-case basis. The Comprehensive Plan policies, are, again, not 
standards but decision making guidelines. Even if the Comprehensive Plan policies cited 
by petitioners were standards, none require the preservation of all significant trees. 
Petitioners, citing CCP 4.6.2, argue that removing significant trees endangers an 
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environmentally significant land resource, and state that the oak trees are "entitled to even 
stricter protections." Petitioners do not propose stricter protections, and also do not seem 
to suggest that removal of significant trees should be prohibited. With regard to CCP 4.6.2, 
the Council should determine the environmentally significant land resources on the site. 
As discussed under the preceding Upland Prairie and Habitat section, Staff believe the 
significant resources on the site are the oak groves, and that these groves would not be 
endangered by the proposed development. Staff also believe that Significant Trees outside 
of the groves should be preserved to the greatest extent practicable, per LDC Section 
4.2.20. The proposal would preserve oak groves by placing them within four tracts, and 
removing between 48-58 of 454 significant trees (88-90% of all Significant Trees would be 
preserved). Staff recommend revising Condition of Approval 5 to prohibit the removal of 
trees within the four tracts unless a certified arborist determines that a tree is a hazard tree, 
or that trees need to be removed to improve the health and longevity of Oregon White 
Oaks. 

Considering that, based on both Comprehensive Plan policies and LDC standards, 
significant trees may be removed, preserving 88-90% of trees in groves and on tracts that 
account for 42% of the site area, the proposed development would not endanger the site's 
environmentally significant land resources (oak groves), consistent with CCP 4.6.2. 
Preserving approximately 90% of the site's trees also complies with LDC Section 4.2.20 
that requires trees to be preserved to the maximum extent practicable. 

Petitioners also argue that removed Significant Trees, must be mitigated for per CCP 4.2.2, 
which calls for natural features to be preserved, or have their loss mitigated. Mitigation for 
tree removal is typically achieved by planting replacement trees. Approximately 172 street 
trees would be planted if the project is developed. Compared to the trees to be removed, 
the street trees would be smaller, of a different species, and planted in a more urban 
environment. However, adding three times the number of trees to be removed is a 
sufficient mitigating benefit. 

4.6.5 On tree-covered hillsides, development shall be designed to preserve as many trees as 
possible and tree removal shall be consistent with the approved development plan. 

4.6.6 On tree-covered hills, the design of dwellings and their placement shall be planned to retain 
a sufficient number of trees to preserve a green, tree-covered hillside appearance. If a 
proposed development pattern would result in the loss of a tree-covered hillside appearance, 
assuming the development plan has been designed to minimize the loss of existing trees to 
the extent that it is safe and practicable, the development may proceed, provided the following 
provisions are met: I) the loss of trees is further minimized by development techniques such 
as clustering; and 2) a sufficient number of new trees are planted to recreate (at maturity) a 
green, tree-covered hillside appearance. 

As discussed previously, and shown in the Revised Grading and Tree Preservation Plan 
(Exhibits Ill and IV), the site layout was designed to preserve as many trees as possible. 
This was achieved by placing lots in relatively open areas, and setting aside common tracts 
that contained oak groves. By placing approximately 11 acres of the site in tracts, the 
minimum density requirement was based on the remaining 14.88 acres, reducing the 
minimum number or homes required to meet density standards. For example, 52 homes 
would be required to meet the minimum density requirement of two dwelling units per acre 
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on the whole 25.88 acre site. The applicant proposes to cluster 45 homes on the remaining 
14.88 acres. This is within the permitted density range based on 14.88 acres of land 
outside of the proposed four tracts. 

By placing lots in relatively open areas, and building below minimum density for the whole 
site, the proposal is consistent with CCP 4.6.5 and 4.6.6 which directs development to 
preserve as many trees as possible, and preserve a tree-covered hillside appearance. Also 
consistent with CCP 4.6.5, the applicant has prepared a detailed Grading and Tree 
Preservation Plan, and has submitted an arborists report that includes recommendations 
for both the removal and preservation of Significant Trees. City Council also applied 
Condition of Approval 5, which requires a second arborist report to identify Significant 
Trees approved to be removed, and preserved. Development consistent with approved 
plans and conditions of approval is consistent with 4.6.5, which requires the same. 
Consistent with CCP 4.6.7, a tree covered hillside appearance will be retained as only 
approximately 58 out of 454 Significant Trees will be removed, and the prominent oak 
groves will be preserved. The removal of approximately 58 trees will be compensated for 
by the required planting of approximately 172 street trees, and any trees planted on private 
lots. 

4.6.3 Tree-covered hillsides within the City Limits shall retain a tree-covered appearance prior to 
development review. Selective logging could be permitted with a City-approved plan that 
assures hillsides within the City Limits retain a tree-covered appearance. On these hillsides, 
clear-cuts and other significant tree removal should not be permitted prior to development. 

Comprehensive Plan Policy 4.6.3 states, in part that "tree covered hillsides within the City 
Limits shall retain a tree-covered appearance prior to development review" (emphasis 
added). The tree-covered appearance is not required by this policy to be maintained 
following development. Council may find that the development is under review, and 
between the time the application was submitted to the present, development has not 
occurred on the site that has substantially diminished its tree-covered appearance 
(Approximately 14 trees were removed during the construction of the short gravel road into 
the site. These 14 trees are included in the 58 trees proposed to be removed.) 

4.6.7 In areas where development is permitted, standards in the Land Development Code for hillside 
areas will achieve the following: 

B. Preserve the most visually significant slopes and ridgelines in their natural 
state by utilizing techniques such as cluster development and reduced 
densities. 

C. Preservesignificant natural features such as tree groves, woodlands, the tree- 
meadow interface, and specimen trees. 

E. Minimize soil disturbances and the removal of native vegetation and avoid 
these activities during winter months unless impacts can be mitigated. 

G. Demonstrate a concern for the view of the hills as well as the view from the 
hills. 
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Findings relative to CCP 4.6.7. B; C; E; and G are made previously under the Fifth 
Assignment of Error. Those findings are incorporated here by reference. In summary, the 
proposal is consistent with CCP 4.6.7.B because it has reduced densities, minimizing 
visual impacts of the site's hillside. Reduced density was achieved by clustering lots in 
relatively open areas, and setting aside common tracts that contained oak groves. By 
placing approximately 11 acres of the site in tracts, the minimum density requirement was 
based on the remaining 14.88 acres, reducing the minimum number or homes required to 
meet density standards. Use of tracts to protect the site's large oak groves preserves a 
tree-covered appearance and minimizes visual impacts that would be caused by the 
development. Additionally, the site is downslope of the ridgeline of the hill, hence, the 
proposed development would not occur on the ridgeline, minimizing potential visual 
impacts to it. 

Consistent with CCP 4.6.7.C, the proposed development will protect nearly 90% of the 
site's Significant Trees, primarily through the creation of four common tracts. The common 
tracts equal approximately 11 acres of the total site and will contain the site's largest tree 
groves. Consistent with CCP 4.6.7.E, the applicant has stated that no grading will be done 
during winter months, but would occur between the months of June through October. Most 
of the preserved Significant Trees are Oregon White Oak trees. Any native vegetation 
within these tracts would be preserved along with the trees. 

In determining if the proposed grading plan and overall development minimizes soil 
disturbances, the Council may consider the fact that the site has been zoned for 
development. Weighing this fact against the desire to preserve trees and a tree covered 
hillside, the applicant proposed lot grading and streets on 14.88 acres of the site, 
consisting mostly of open areas where impacts to trees would be minimized. Cuts and fills 
associated with mass grading would be 10 feet or less on approximately 95% of the 14.88 
acres proposed to be developed, and between 10 and 20 feet on the remainder of the 
developed portion of the site to be mass graded (Exhibits Ill and IV). At the time of 
application there was no standard in place limiting cuts and fills, though precedent 
decisions generally found that cutslfills that did not exceed 8 feet were consistent with CCP 
4.6.7 and related policies. Precedent decisions also permitted cutslfills greater than 8-feet 
in some situations. On balance, the proposal minimizes soil disturbances, consistent with 
CCP 4.6.7.E. 

Comprehensive Plan policy 4.6.7 directs development to demonstrate a concern for views 
to and from hills. The most distinct features of the hill when viewed from below are the oak 
groves and large canopy trees. The applicant proposes to leave most of the trees in open 
space tracts, and approximately 172 street trees would be planted. The combination of 
retaining most of the existing trees, and planting new trees will visually buffer development 
on the site. Development would occur downslope of adjacent lots to the north, and views 
from existing homes on these lots would not be significantly affected. Views from existing 
homes and lots west of the site would be more affected than homes north of the site. 
However, because the area abutting the lots to the west is open and contains relatively few 
trees, it is a more appropriate location for development compared to areas on the lower 
slopes of the hill that contain a large oak grove and several other Significant Trees. 
Considering the fact that the site has been zoned for low density residential development, 
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when balancing the desire to "demonstrate a concern" for views from the hill and the desire 
to protect significant natural features, tree covered hillsides, and tree groves, Staff believe 
that tree protection is the greater priority. 

4.6.9 Where development of hillsides occurs, removal of vegetation will be minimized to control 
erosion. Vegetation disturbed during development shall be replaced or enhanced through 
landscaping. 

Policy 4.6.9 does not define the term "minimize" with respect to vegetation removal. The 
applicant submitted a grading and excavation plan that was approved by Council, and as 
discussed previously in this report, the plan is consistent with applicable Comprehensive 
Plan policies. To implement the grading and excavation plan, removal of vegetation will 
occur. In approving the application, the City Council applied Condition 4, which requires 
the applicant to obtain erosion control permits prior to grading and excavation. Consonant 
with CCP 4.6.9, City standards governing erosion control encourage removal of vegetation 
to be minimized. Areas proposed to be disturbed during development are primarily the 
location of proposed streets and lots. Vegetation cannot be replaced where streets and 
homes will be constructed; however, development on lots will be subject to 2006 LDC 
Section 3.2.40 - Green Area Requirements (see below). This LDC provision requires at 
least 50% of the gross lot area be retained as green area, of which 15% must consist of 
landscaping or naturally preserved vegetation. As a result, vegetation disturbed during 
development will be replaced with landscaping, consistent with CCP 4.6.9. 
Section 3.2.40 - GREEN AREA REQUIREMENTS 

a. A minimum of 50 percent of the gross lot area, and a minimum of 30 percent for center-unit 
townhouses on interior lots, shall be retained and improved or maintained as permanent 
Green Area, as defined in Chapter 1.6 - Definitions. A minimum of 15 percent of the gross lot 
area shall consist of vegetation consisting of landscaping or naturally preserved vegetation. 

Given that City erosion control standards encourage vegetation removal to be minimized, 
and green area must comprise at least 50% of developed lots, the site will be developed 
according to CCP 4.6.9 guidelines. 

Wetlands 
Petitioners argue the City did not make sufficient findings regarding impacts to wetlands 
based on the Comprehensive Plan policies listed below. 

4.6.2 Development on hillsides shall not endanger life and property nor land and aquatic resources 
determined to be environmentally significant. 

4.10.7 To minimize the negative impacts of development, stormwater runoff after development 
should be managed to produce no significant reduction of water quality than prior to 
development unless more appropriate provisions are identified in adopted comprehensive 
storm water management plans. 

4.10.8 Grading and filling in drainageways shall be regulated to prevent negative impact on the 
channel, floodway and flood plain, riparian habitat, wetlands, and other properties. Where 
drainageways are disturbed through development, the developer shall return the drainageway 
to its natural state, to the extent practicable. 
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4.10.19 The Corvallis stormwater utility shall incorporate existing natural features such as streams 
and wetlands as a means of managing urban run-off. When using these natural features for 
urban stormwater needs, stormwater management shall follow the guiding principle of 
minimizing harm to these natural systems, maintaining the natural functions, and over time, 
repair any damage associated with past practices. (GP-I) 

4.1 1.3 Lakes, wetlands, floodway, drainageways and other urban streams are part of the hydrological 
system and should be managed comprehensively. 

4.1 1 .I 1 Regarding significant wetlands downstream of development sites, the cumulative unavoidable 
losses of significant wetland acreage and function attributable to upstream development 
should be mitigated by the City. Such mitigation can be achieved, in part, through dedication 
of open space, drainageways, and related natural infrastructure. 

4.1 1 .I2 Development upslope ofwetlands shall minimize interference with water patterns discharging 
to wetlands, and shall minimize detrimental changes in water quality for waters discharging 
to wetlands. 

Regarding consistency with some of the above policies, Council made the following finding, 

The Council finds that the proposed detention ponds, drainage swales, and water 
quality manholes will remove pollutants and protect the quality of water entering the 
Marys River Natural Area, in compliance with CCP 4.10.7,4.10.8,4.10.19,4.11.12, 
and 4.1 3.7, and provisions of the Corvallis Stormwater Master Plan." 

Petitioners argue that this finding is not supported by substantial evidence in the record, 
and state, with respect to Condition of Approval 19, that "it is difficult to fathom how, 
without the information to be provided through this condition of approval, the applicant or 
the city has any idea whether the proposed detention ponds, drainage swales, and water 
quality manholes will adequately remove pollutants and protect the quality of water entering 
the Marys River Natural Area" (Exhibit VII). 

In response to petitioners argument, it should be noted that CCP 4.6.2 refers specifically 
to hillside development, and there are no wetlands on the hillside or subject site that would 
be affected. The Marys River Natural Area, which does contain wetlands is located south 
and downslope of the site, and is an environmentally significant area. As discussed above 
regarding the sixth assignment of error, the City has clear and objective water quantity 
standards that require detention of post-development rates to historical pre-development 
run-off rates for 2,5, and 10-year storm events. Proposed detention ponds will temporarily 
store, and release stormwater into the wetlands through existing public facilities at the 
same locations and in the rates as pre-development scenarios. The application includes 
a Utility Plan illustrating how the stormwater facilities would function, and historical and 
post-development rates were determined using the standard TR-55 method with localized 
rainfall data (Exhibit Ill). This is a City-accepted run-off prediction method. Based on this 
prediction method, the detention ponds must be able to detain approximately 30,000 cubic 
feet of water. The applicant submitted geotechnical reports that contained 
recommendations for detention pond construction, and the applicant is required through 
City Council Condition of Approval 19 to comply with those recommendations. Water 
quality standards require removal of 70% of total suspended solids from stormwater run-off 
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during the water quality design storm. The applicant proposes to meet this standard 
through the use of proprietary water quality facilities. The standards to be met are clear and 
objective. The designs for meeting these standards are produced using current, accepted 
professional engineering practices and are stamped by a Professional Engineer. 

Policy 4.1 1 . I2  calls for development to minimize detrimental changes in water quality for 
waters discharging to wetlands. This Policy does not provide a measurable standard by 
which to evaluate consistency with the Policy. Lacking such a measurable standard, 
stormwater quality is considered acceptable, and consistent with CCP 4.1 1 .I 2, if it meets 
water quality standards in the Stormwater Master Plan, which requires removal of 70% of 
Total Suspended Solids (TSS) from stormwater during the design storm. The applicant 
proposes to achieve this standard through the use of proprietary manhole based water 
quality facilities which traps pollutants until removed by routine maintenance. The use of 
manhole based water quality facilities is typically not allowed through the King County 
standards. However, the slopes associated with this site are too steep to feasibly 
implement the King County Facilities. In situations like this the City allows the use of 
proprietary water quality facilities, as long as they meet the City's performance standards. 
The applicant has submitted results from testing conducted by the University of 
Minnesota's St. Anthony Falls Laboratory and a Conditional Use Designation from the 
Washington State Department of Ecology for a BaySaver Technologies Bayseparator 
water quality facility as an example of a proprietary water quality facility. Staff have 
reviewed the submitted information and concluded that a facility such as the one submitted 
as an example will meet the City's standard of removing 70% of TSS during the water 
quality design storm. Staff also note there are manufacturers and products available, other 
than what was submitted, that will meet the City's water quality requirements. 

Given that the applicant proposes to comply with City water quality and quantity standards, 
and compliance with these standards is required through Conditions of Approval 18-20 
and 26, the rate and quality of water entering the wetland from the subject site will be 
handled such that the wetland will be protected. Petitioners argue that additional studies 
are necessary to prove the referenced Comprehensive Plan policies are satisfied. The 
referenced Comprehensive Plan policies contain no standards by which to measure 
compliance. Absent measurable standards in the Comprehensive Plan, the Council may 
concur with City staff and find that the proposed water detention and quality facilities 
comply with applicable City standards in the Stormwater Master Plan and King County 
Surface Water Design Manual. Council may also find that compliance with these 
standards is sufficient to prevent and minimize negative impacts to adjoining wetlands 
caused by post-development surface water run-off, consistent with policies 4.6.2, 4.1 0.7, 
4.10.8, 4.10.19, 4.1 1 .I 1, and 4.1 1.12. By preventing or minimizing negative impacts to 
adjacent wetlands consistent with the noted policies, the proposal is also consistent with 
4.1 1.3, which states that "Lakes, wetlands, floodway, drainageways and other urban 
streams are part of the hydrological system and should be managed comprehensively." 

Western Pond Turtles 
Western pond turtles are listed as an Oregon Sensitive Species, and may be in the wetland 
areas south of the subject site. City Council found (Finding Ill-C-6) that the proposed 
development will not negatively impact the turtles breeding and nesting habitat or result in 
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significant changes in water volume or quality (Exhibit 11). Petitioners argue that City 
findings that stormwater runoff will not impact pond turtles is "pure conjecture." Petitioners 
assume an increase in water run-off from the site that may negatively impact turtle 
populations, and assert that the proposal is not consistent with CCP 4.1 0.9, below. 

4.10.9 Negative impacts on habitat and migration corridors for birds, wildlife, aquatic life, and on 
open space and the recreation qualities of significant drainageways shall be minimized. 

The record contains a document produced by ODFW that lists the most important habitat 
qualities for western pond turtles (Exhibit XIII). They are: 

e Permanent water bodies with slow moving waters for foraging; 
e Shallow, near-shore waters with aquatic vegetation for hatchlings to hide from 

predators; 
e Nearby, accessible, undisturbed upland sites with sparse vegetation and south- 

facing slopes for nests; 
e Aquatic basking sites for temperature regulation; 
rn Corridors such as streams, rivers, and riparian areas that allow movement between 

populations. 

The document identifies several causes for declining turtle populations, including: 

e Loss of nesting and hatchling habitat; 
a Predation on hatchlings from bullfrogs, opossums, and large mouth bass; 
8 Wetiand draining; 
e Urban development; 
8 Intensive agriculture; 
a Spread of exotic species such as Himalayan blackberry and reed canary grass; 
a Fewer floods and fires resulting in reduced quality and quantity of suitable habitat. 

The applicant provided information taken from a western pond turtle recovery plan created 
by the Washington Department of Wildlife (Exhibit I l l ) .  The applicant notes that this report 
identifies primary concerns for turtles' protection include the control of predation by 
bullfrogs, racoons and opossums, and reduction of human impacts that inhibit basking. 

Even assuming petitioners are correct, and there would be an increase in water in the 
wetlands caused by the proposed development, this would appear to improve turtle habitat 
by providing a more permanent supply of slow moving water. Other than conveying water 
to them, the proposed development would have no affect on the wetlands, and therefore, 
no affect on turtle habitat. However, as discussed above, the proposed development is 
required to comply with water quality and quantity standards in the Stormwater Master 
Plan. Compliance with City water quality and quantity standards is sufficient to minimize 
potential negative impacts to wetlands and wetland habitat, caused by draining the site's 
surface water to adjacent wetlands. 
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SUMMARY AND RECOMMENDATIONS 
In the Final Opinion and Order LUBA remanded the City Council's decision to approve the 
Brooklane Heights Conceptual and Detailed Development Plan and Tentative Subdivision 
Plat to address four of petitioners assignments of error. Briefly, the sustained assignments 
of error are: 

e Fourth Assignment of Error- findings were inadequate for determining if the code 
and compatibility requirements are met without "typical building elevations" having 
been submitted. 

a Fifth Assignment of Error (Subassignment B)- findings were inadequate for 
determining if the provisions of Comprehensive Plan policy 4.6.7 are met based on 
the imposition of Condition 27, which requires individual lots to be developed 
consistent with the hillside development provisions of Chapter 4.5 and the 
pedestrian-oriented design standards in Chapter 4.1 0 from the 2006 LDC. 

e Sixth Assignment of Error (Subassignment B)- findings were inadequate for 
determining if the drainage plan adequately addresses Comprehensive Plan policy 
4.11.12. 

e Seventh Assignment of Error- findings were inadequate for determining if 
environmentally significant resource protections are consistent with Comprehensive 
Plan policies. 

The applicant provided additional information to respond to the sustained assignments of 
error. Based in part on new information provided by the applicant, more robust preliminary 
findings were made demonstrating how the proposal, as conditioned by City Council, was 
consistent with applicable Comprehensive Plan policies. In reaching these preliminary 
findings Staff suggest revising Condition 27 to clarify that 2006 LDC Chapter 4.5 only 
applies to areas not approved to be mass graded and cuts and fill on these areas will be 
limited to 8-feet. Staff also recommend revising Condition 5 to clarify that trees in the four 
open space tracts are to be preserved unless they pose a hazard to abutting private 
property or should be removed to protect the health of existing Oregon White Oaks 
(Condition 5). 

Staff Recommendations 
The City Council has three options with regard to the remanded issues. 

Option 1 : Reverse the original City Council decision to approve the application, thereby 
denying the application; 

Option 2: Uphold the original City Council decision, including conditions of approval; 

Option 3: Uphold the original City Council decision, with revised conditions of approval. 

Staff recommend that the City Council pursue Option #3. This recommendation is based 
on the facts presented in this report and specific references to facts and findings contained 
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in City Council Order 2001-111, and the August 10, 2007, Memorandum from the 
Community Development Director to City Council, which includes the May 25, 2007, Staff 
Report to the Planning Commission 

Staff Revised Conditions of Approval 

Revised Condition 5 
Tree Preservation and Planting - Prior to issuance of any permits, the applicant shall submit a 
report by a certified arborist that identifies all significant trees proposed to be removed in this 
application. Identified trees shall include, those identified in the arborist report submitted with the 
subject application (Attachments S and R.55 of the May 25,2007, staff report to the Planning 
Commission), trees impacted by construction of the pedestrian path between Badger Place and 
Wolverine Drive, trees impacted by construction of the stormwater swale in the north portion of the 
site, and trees potentially impacted by construction and use of the detention ponds in Tracts B and 
C. 

Trees in Tracts A, B, C, and D, as identified in the approved Revised Tentative Subdivision Plat 
shall be preserved unless a tree is determined to be a hazard tree, or its removal is necessary to 
protect the health and longevity of an Oregon White Oak tree. Prior to removal of any tree a 
certified arborist's report shall be submitted to the Community Development Department for review, 
and trees shall only be removed if the City's Urban Forester concurs with the report's analysis and 
recommendations. 

Regarding the pedestrian path, stormwater swale, and ponds, the arborist's report shall detail 
methods to preserve as many significant trees as possible in or adjacent to these site components. 
The applicant shall follow tree preservation methods outlined by the arborist. Unless already 
approved for removal, (any) significant trees may be removed only if a certified arborist 
recommends removal and the City Forester concurs with the arborist's recommendation. 

The arborist's report shall also illustrate all trees approvedlproposed to be preserved. To ensure 
protection of trees, there shall be no cutting, filling, trenching, nor compaction of the soil under tree 
canopies and to a minimum distance of 5 feet outside the canopy's dripline, consistent with Section 
4.2.20.c of the Land Development Code. To assure this protection, a minimum 5-foot high 
construction fence (constructed of metal chain link, and supported by metal posts sunk into the 
ground) shall be installed 5 feet outside the canopy's dripline for all trees to be preserved, prior to 
any excavation and grading of the development site. An exception may occur upon inspection and 
a recommendation by a certified arborist. 

Existing trees, including trees on adjacent properties with driplines within 10 feet of the subject site, 
and construction protection fences shall be illustrated on all site plans submitted for excavation, 
erosion control, PIPC, and building permits. Tree protection plans shall be submitted to the City 
for review and approval, and tree preservation fencing shall be installed and inspected, prior to 
issuance of any excavation and grading, erosion control, PIPC, or building permits. 

Original Condifion 5, Wfh Redline/Sfrike-ouf 
Tree Preservation and Planting - Prior to issuance of any permits, the applicant shall submit a 
report by a certified arborist that identifies all significant trees proposed to be removed in this 
application. rdei~tified trees shali ii?clude, those identified in the arborist report submitted with the 
subject application (Attachments S and R.55 of the May 25,2007, staff report to the Planning 
Commission), &trees impacted by construction of the pedestrian path between Badger Place 
and Wolverine Drive, stftet trees impacted by construction of the stormwater swale in the north 
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portion of the site, and trees potentially impacted by construction and use of the detention ponds 
in Tracts B and C. 

- 
i rees in Tracts A, 8 ,  C,  and D? as ide:-rtiiied in the approved Revised Tentative Subdivision Pial 
shall be preserved unless a tree is determined to be a hazard tree, or its removal is necessary to 
protect the health and longevity of an Oregon White Oak tree. Prior to removal of any "tee a 
certified arborist's reporishall be submitted to the Community Dweiopment Depadn-rent for review, 
and trees shall only be removed if the City's Urban Forester concurs with the report's analysis and 
rftcornrnendations. 

Regarding the pedestrian path, stormwater swale, and ponds, the arborist's report shall detail 
methods to preserve as many significant trees as possible in or adjacent to these site components. 
The applicant shall follow tree preservation methods outlined by the arborist. Unless already 
approved for removal, (any) significant trees may be removed only if a certified arborist 
recommends removal and the City Forester concurs with the arborist's recommendation. 

The arborist's report shall also illustrate all trees approvedlproposed to be preserved. To ensure 
protection of trees, there shall be no cutting, filling, trenching, nor compaction of the soil under tree 
canopies and to a minimum distance of 5 feet outside the canopy's dripline, consistent with Section 
4.2.20.c of the Land Development Code. To assure this protection, a minimum 5-foot high 
construction fence (constructed of metal chain link, and supported by metal posts sunk into the 
ground) shall be installed 5 feet outside the canopy's dripline for all trees to be preserved, prior to 
any excavation and grading of the development site. An exception may occur upon inspection and 
a recommendation by a certified arborist. 

Existing trees, including trees on adjacent properties with driplines within 10 feet of the subject site, 
and construction protection fences shall be illustrated on all site plans submitted for excavation, 
erosion control, PIPC, and building permits. Tree protection plans shall be submitted to the City 
for review and approval, and tree preservation fencing shall be installed and inspected, prior to 
issuance of any excavation and grading, erosion control, PIPC, or building permits. 

Revised Condition 27 
Lot Gradins and Structures - Mass grading shall be limited to the areas shown on the grading plan 
identified as Attachments 1.7 and 1.8 of the August 10, 2007, Staff Memorandum to the City 
Council. Cuts and fills in the areas permitted to be mass graded shall not exceed the 
measurements shown in Attachment 1.8. All mass graded areas, as shown in Attachment 1.8, shall 
be engineered and constructed such that retaining walls are neither required nor used. Grading 
and excavation activities in areas not approved for mass grading as shown in Attachment 1.8 shall 
comply with Section 4.5.80 - Hillside Development Standards of the 2006 LDC Chapter 4.5 - 
Natural Hazards and Hillside Development Provisions. Regardless of the presence of extenuating 
circumstances, cuts and fills in areas not mass-graded shall comply with the eight-foot standard 
as defined in LDC Section 4.5.80.03 - Definitions. Exceptions or alterations to these standards 
shall only be permitted through the Planned Development process, including any modifications to 
streets that would occur through the Capital Improvements Program. 

Lots shall only be developed with single-family, detached homes and Accessory Structures 
consistent with conditions of approval and 2006 LDC Sections 3.2.30,3.2.40, and Sections 4.3.30 
and 4.3.40 for Accessory Structures. Development on all lots shall comply with 2006 LDC Chapter 
4.1 0 - Pedestrian Oriented Design Standards. 
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Modifications to applicable LDC standards, or standards established through this approval may only 
occur through a public hearing process. 

Original Condition 27 
Lot Grading and Structures -All cuts and fills shown on the grading plan identified as Attachments 
1.7 and 1.8 of the August 10,2007, Staff Memorandum to the City Council shall be engineered and 
constructed such that retaining walls are not required. All lots shall be developed in accordance 
with Chapter 4.5 - Natural Hazards and Hillside Development Provisions and Chapter 4.10 - 
Pedestrian Oriented Design Standards from the December 31, 2006 Land Development Code. 

EXHIBITS 
I. Comprehensive Plan, Zoning, and Vicinity Maps (CC Exhibits IX.85 - 89) 

II. City Council Notice of Disposition and Findings (Order 2007-1 11 ) 

Ill. Applicant's Response to LUBA Final Opinion and Order, includes: 

a Tentative Subdivision Plat 
a Utility Plan 
. Grading and Tree Preservation Plan 
a Cut / Fill Analysis 
a Existing Drainage Patterns 
a Information regarding proposed proprietary water quality facilities 
a May 20, 2008, Geotechnical Report 

IV. Applicant's Appeal letter to City Council 

V. Applicant Submitted Arborist Report 

VI. LUBA Final Opinion and Order 

VII. Petition for Review (Petitioners Assignments of Error reviewed by LUBA) 

VIII. 1993 LDC Chapter 3.1 Development Standards for RS-3.5 Zone 

IX. Excerpt of Applicable and Referenced 2006 LDC Standards and Criteria 

8 LDC Chapter 3.2 - Low Density (RS-5) Zone 
e LDC Chapter 4.5 - Natural Hazard and Hillside Development Provisions 
8 LDC Chapter 4.1 0 - Pedestrian Oriented Design Standards 

X. Staff Identified Water Quality Standards, includes Appendix F of the Corvallis 
Stormwater Master Plan 

XI. Excerpt of 1983 Open Space Hillside Report 

XII. Correspondence with ODF&W 

XIII. ODF&W Document Regarding Western Pond Turtles 

Review and Concur: 
Ellen Volmert, Assistant City Manag 
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METOLIUS 

CONS ULT I NG  
“Natural solutions in a changing environment” 

 
 
 

November 24, 2008 
 
 
Fred Towne 
City of Corvallis 
Planning Department 
PO Box 1083 
Corvallis, Oregon 97339 
 
 
SUBJECT: Response to LUBA remand of Brooklane Heights (PLD06-00018, SUB06-

0006). 
 
 
Mr. Towne, 
 
To facilitate both your department and City Council in reviewing the Brooklane Heights 
remand issues, we have prepared a brief overview of the application process we have 
followed since the onset of the project.  Also included are copies of the site plans and 
drawings that were approved by City Council last year.   
 
PROJECT GOALS 
The proposed Brooklane Heights development is an in-fill project designed with an 
emphasis on preserving significant white oak trees and creating home lots in areas without 
significant trees.  This development pattern is consistent with surrounding development and 
helps the project “fit into” the surrounding area.  Most of the trees on the site were 
identified on the City’s 2004 Natural Features Inventory as highly protected significant 
vegetation.  There are a total of 454 significant trees currently on the property, of which 
98% are white oaks.  The Applicants plan calls for the removal of 34 trees in order to 
develop the proposed roads and lots.  A certified arborist has evaluated the health and 
safety of the trees and provided guidance as to which ones should be removed.  This 
results in the project having more than 42% of the site set aside as permanent open space 
in private tracts.  The high degree of sensitivity towards these trees ensure the project is in 
compliance with the hillside and tree preservation provisions found in Comprehensive Plan 
Policies 4.2.2, 4.6.2, 4.6.3, 4.6.5, 4.6.6, 4.6.9, and 4.6.12.   

 
One of the more challenging aspects of designing this project was providing vehicular 
access.  There is only one location at the southwest corner of the property where vehicles 
can access the property from Brooklane Drive.  At the same time, the only viable location 
for the required secondary point of access is off-site through the adjacent property to the 
north.  The main road (Wolverine Drive) extends from the southwest corner of the 
property, winds up the ravine along the eastern edge of the oak stand, and eventually 
heads east above the oak stand in the middle of the site and eventually connects with a 
new road that is proposed with the adjacent subdivision (Oakmont Addition).  The road 
layout and lot layout was designed to fit with the existing topography and proposed 
open spaces.  Therefore, roads follow the natural grades, storm water drainage is 
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provided in existing drainage corridors, tree canopies are preserved and provide a 
natural corridor throughout the development, and the streets are primarily rectilinear.   
 
The Tentative Plat includes two phases, the first of which is development of Tract D which 
contains a short segment of roadway between Brooklane Drive and Oakmont Addition 
Subdivision.  Wolverine Drive has been designed with a maximum grade of 15%, in 
compliance with the City’s maximum allowable road grade.  Two new cul-de-sacs extend 
east from Wolverine Drive to provide additional access to the remaining developable 
portions of the site that are generally void of significant trees.  The roadway and lot 
layout pattern allows for development of the homes in compliance with the 2006 LDC 
while minimizing impacts to the existing trees.  An 8-foot wide trail has been extended 
from Badger Place to Wolverine Drive in order to enhance pedestrian connectivity.  A 
minimum 50-foot wide vegetative buffer has been retained along the southern project 
boundary (between the new lots and the alley below) to provide a buffer to the existing 
homes in Brooklane Park Estates. 
 
When developed, each lot and home will have to comply with the 2006 Land 
Development Code.  This code outlines pedestrian oriented design standards (PODS) that 
necessitate compliance with this policy of keeping building close to the street with an 
orientation that is conducive to pedestrians.   
 
 
APPLICATION HISTORY 
The following section contains an overview of the past applications and current state of 
the application.  The 25-acre site has had two previous projects approved: 
 

1980 - The Planning Commission approved Secret Gardens, a 101-lot conceptual 
development plan. 
 
1997 - The Planning Commission approved Oakmont Subdivision, a 69-lot 
detailed development plan and tentative subdivision plat.   

 
Neither of the prior approvals moved forward with construction of the approved projects.  
Since these prior approvals had expired a new application was submitted in 2007.  The 
following timeline summarizes the various actions since submittal of the application 
currently under remand to the City of Corvallis: 
 

April 10, 2007 – Steve Schaberg (Applicant) requests approval from the Planning 
Commission (PC) of a conceptual and detailed development plan for a 42 lot 
tentative subdivision plat, Brooklane Heights, on 25.9 acres.  This application is 
submitted at the same time as the Oakmont Subdivision that is adjacent to the 
property on 10.7 acres and was designed and planned with the Brooklane Heights 
Subdivision.  The 24-lot Oakmont Subdivision (SUB06-00007) is approved by the 
PC on June 22, 2007 and is not appealed; thus, making way for necessary road 
connections and utilities for the Brooklane Heights project. 

 
June 22, 2007 – Planning Commission denies the Brooklane Heights application 
(order 2007-075) based on several items that they felt needed more clarification 
to help determine whether the application met development standards.  
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July 5, 2007 – Applicant appeals the Planning Commission’s decision to the City 
Council based on the fact that the PC could have imposed conditions of approval 
to address their outstanding concerns.  The applicant submits updated drawings to 
further clarify recommended plan modifications including lot size reductions to 
meet affordable housing standards and thus make 45 lots in the plan.   
 
September 17, 2007 – After consideration of all the testimony and evidence, the 
City Council voted to overturn the Planning Commission’s decision, denying the 
request and upholding the appeal, thereby approving the Conceptual and 
Detailed Development Plan and Tentative Subdivision Plat requests with conditions.   

 
September 2007 – A group of citizens appeal the City Council’s decision to the 
state Land Use Board of Appeals (LUBA).  LUBA reviews seven “assignment of 
errors” brought about by the appellants.  After reviewing, LUBA denies three 
assignment of errors and remands portions of the other four assignment of errors 
back to the City of Corvallis for clarification and a final decision.  The assignments 
of errors are summarized below: 
 

• Fourth Assignment of Error - This assignment of error primarily deals 
with a lack of typical building elevations and their absence to identify a 
sufficient basis to conclude that the development complies with applicable 
1993 Corvallis Land Development Code (LDC) 2.5.40.04 criteria for 
compatibility.   

 
• Fifth Assignment of Error - In summary, this assignment of error was 

partially remanded due to the lack of evidence supporting compliance with 
the 2000 Comprehensive Plan Policy 4.6.7 (hillside development).   

 
• Sixth Assignment of Error - This assignment of error was partially 

remanded due to the apparent lack of drainage plan and compliance with 
Corvallis Comprehensive Plan 4.11.12.  The 2000 Comprehensive Plan 
Policy states that “development upslope of wetlands shall minimize 
interference with water patterns discharging to wetlands, and shall 
minimize detrimental changes in water quality for waters discharging to 
wetlands.”   

 
• Seventh Assignment of Error - This assignment of error was remanded due 

to the lack of minimizing negative impacts on environmentally significant 
resources that are dealt with in various comprehensive plan policies.  This 
overarching generalization was specifically applied to protection of 
upland prairie, trees, wetlands and pond turtles.   

 
CURRENT STATUS 
The Brooklane Heights council-approved plan was remanded by LUBA back to the City of 
Corvallis for clarification.  The City Council must make a decision on the four remanded 
issues to enable the project to move forward.  The Applicant has provided specific 
responses to each of the Assignment of Errors at the end of this letter to provide further 
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clarity.  Likewise, the approved planning drawings and project layout are attached to 
help summarize the current approved plan.  The next step in the process will be to hold a 
public hearing that deals specifically with these four remanded issues to make a final 
decision for the project.   
 
If you would like additional information or have questions please feel free to contact Scott 
Wright or Steve Schaberg at your convenience. 
 
Respectfully, 
 
 
 
Scott Wright, P.E. 
Project Manager 
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Fourth Assignment of Error (pg. 6) 
This assignment of error primarily deals with a lack of typical building elevations and 
their absence to identify a sufficient basis to conclude that the development complies with 
applicable 1993 Corvallis Land Development Code (LDC) 2.5.40.04 criteria for 
compatibility.   
 
The 1993 LDC requires specific responses to various compatibility criteria to ensure that a 
Detailed Development meets the intent of the LDC and is compatible with surrounding 
development.  The primary concern from LUBA’s remand was compatibility with visual 
elements and neighborhood characteristics.  The following discussion is provided to help 
elaborate on visual elements (scale, structural design and form, materials, and so forth) of 
the proposed design to ensure that basic site design is compatible with surrounding 
development.   
 
Existing land use surrounding Brooklane Heights consists of low-density residential on all 
sides.  The lots sizes range from approximately 10,000 square feet to larger than 1 acre 
on the northern boundary.  All of the land to the north, west, and south is fully developed 
with existing residential homes that range from 1-story ranch style homes to 2-story homes 
and 2-story homes with a third floor daylight basement.  The surrounding homes have 
square footage ranges on the order of 1,900 to 5,600 square feet.  Land to the east has 
an approved subdivision that will be built in conjunction with this project. 
 
When looking at the overall scale and magnitude of the Brooklane Heights Subdivision it 
is almost identical with the surrounding land uses.  The majority of proposed lots in the 
Brooklane Heights Subdivision range between 10,000 and 12,000 square feet.  
Surrounding homes are very diverse in size and character and the only observation that 
can be made is that homes are varied in size and shape.  The existing homes utilize 
various outside exteriors such as wood, brick and rock as well as a range of roof pitches.  
Figure 1 illustrates examples of the varied roof slopes, structure heights, architectural 
styles and materials used in existing homes that abut the western project boundary.  
Likewise, most of the surround roads in the existing development are sub-standard with no 
curbs or sidewalks and road widths of 15’ to 20’.   
 

Figure 1.  House on left has a roof peak over 30 feet with no windows on the main wall.  House on 
right illustrates a flatter roof pitch and mostly single level home with large windows.  These homes 
are located next door to each other. 
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Condition 27 and Development Related Concern G from the Conditions of Approval 
require that all lots be developed in accordance with the 2006 Land Development Code.  
Specifically, development of the lots are subject to chapters 4.5 (Natural Hazards and 
Hillside Development), 4.10 (Pedestrian Oriented Design Standards), 4.11 (Minimum 
Assured Development Area, 4.12 (Significant Vegetation Provisions) and RS-5 (Lot 
Development Standards).  These development standards have very specific requirements 
that ensure sound development of the site with new homes.   
 
Homes on the site will require custom designs to fit the existing topography and natural 
features.  Figures 2, 3, 4 and 5 illustrate some typical building elevations that could be 
built on the lots and meet the 2006 LDC requirements.  These are good examples that 
show how the garages and floor levels can be laid out to meet the 2006 LDC.   

Figure 2.  Alan Mascord design for downhill sloping lot showing (left) front elevation and (right) 
rear elevation with a daylight basement/living room on downhill side of lot.   
 

Figure 3.  Example plan for garage on bottom level and main living floor on top level 
primarily used for uphill sloping lots (Northwest Home Designs, Inc.). 
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Figure 4.  Both pictures are of the same house and show an example daylight basement concept in 
the recently developed Timberhill area that abuts public roads on two sides.   
 
 
 

Figure 5.  Recent home built in the Timberhill area that meets 2006 LDC and has a daylight 
basement / living area on a lot similar to the proposed Brooklane Heights.   
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The 2000 CCP Section 9.2.5 states that “development shall reflect neighborhood 
characteristics appropriate to the site and area.”  In particular, the following responses 
are provided for each item in 2000 CCP Section 9.2.5: 
 
CCP9.2.5.A “Comprehensive neighborhoods have a neighborhood center to provide services 
within walking distance of homes.” 
The proposed project is an infill development that has already been zoned by past city 
planning decisions.  No zone change is being requested and the development is utilizing 
the existing city planning strategy for the area. 
 
CCP9.2.5.B “Comprehensive neighborhoods support effective transit and neighborhood 
services and have a wide range of densities.” 
The project is located along and connects directly to Brooklane Drive which is designated 
as a neighborhood collector street.  All other roads associated with the development are 
local roads that connect directly to the existing neighborhood collector.  The project also 
proposes to provide a wide range of densities throughout with some small lots less than 
8,000 square feet with house size restrictions of 1,200 square feet and large lots that 
exceed 15,000 square feet.   
 
CCP9.2.5.C “Comprehensive neighborhoods have a variety of types and sizes of public parks 
and open spaces to give structure and form to the neighborhood and compensate for smaller 
lot sizes and increased densities.” 
Over 40% of the project area is dedicated open space with the majority of open space 
containing mature oak trees.  This open space creates significant diversity in land use and 
breaks up long tracts of single family homes.  This type of planning will also promote 
better views of the hillside from a distance and create a clear structure for the 
neighborhood.   
 
CCP9.2.5.D “Neighborhood development provides for compatible building transitions in 
terms of scale, mass, and orientation.” 
As previously stated, surrounding development and homes are very diverse in size and 
character and the only observation that can be made is that homes are varied in size and 
shape.  When looking at the overall scale and magnitude of the Brooklane Heights 
Subdivision it is almost identical with the surrounding land uses.  The majority of proposed 
lots in the Brooklane Heights Subdivision range between 10,000 and 12,000 square feet 
and are similar in form to existing neighborhood development.   
 
CCP9.2.5.E “Neighborhoods have a mix of densities, lot sizes, and housing types.” 
Lot sizes range from less than 8,000 square feet to more than 16,000 square feet.  
Inherent to this large variability in lot sizes are the variability of future homes that will be 
built on the lots.  Since all new homes will comply with the low density lot development 
requirements, simple compliance will dictate that homes are variable in size and scale.  
Likewise, each lot will have a custom home built on it that must comply with newer 
development standards as set forth in the 2006 land development code.   
 
CCP9.2.5.F “Neighborhoods have an interconnecting street network with small blocks to help 
disperse traffic and provide convenient and direct routes for pedestrians and cyclists.  In 
neighborhoods where full street connections cannot be made, access and connectivity are 
provided with pedestrian and bicycle ways.” 
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The neighborhood to the west, Fairmont Drive, has block lengths of 1,200 feet with no 
pedestrian or bicycle facilities.  The neighborhood to the north, Whiteside Drive, has a cul-
de-sac length of 1,200 feet with no pedestrian or bicycle facilities.  The neighborhood to 
the south has a private drive that is over 1,500 feet and has no pedestrian or bicycle 
facilities.  The surrounding neighborhoods have no bicycle or pedestrian facilities with the 
exception of Brooklane Drive that has both bike lanes and sidewalks.  The proposed 
project will provide a direct connection to Brooklane Drive and will provide full pedestrian 
facilities throughout the project to ensure pedestrian connectivity.  A multi-use path is 
proposed at the end of the longest cul-de-sac to shorten the block size and ensure bicycle 
and pedestrian ways.  Cul-de-sacs meet the city’s length requirements. 
 
CCP9.2.5.G “Neighborhoods have a layout that makes it easy for people to understand 
where they are and how to get to where they want to go.  The street pattern is rectilinear.  
The use and enhancement of views and natural features reinforces the neighborhood 
connection to the immediate and larger landscape.” 
The road layout and lot layout was designed to fit with the existing topography and 
proposed open spaces.  Therefore, roads follow the natural grades, storm water drainage 
is provided in existing drainage corridors, tree canopies are preserved and provide a 
natural corridor throughout the development, and the streets are primarily rectilinear.   
 
CCP9.2.5.H “Neighborhoods have buildings that are close to the street, with their main 
entrances oriented to the public areas.” 
When developed, each lot and home will have to comply with the 2006 Land 
Development Code.  This code outlines pedestrian oriented design standards (PODS) that 
necessitate compliance with this policy of keeping building close to the street with an 
orientation that is conducive to pedestrians.   
 
CCP9.2.5.I “Neighborhoods have public areas that are designed to encourage the attention 
and presence of people at all hours of the day and night.” 
When developed, each lot and home will have to comply with the 2006 Land 
Development Code.  This code outlines pedestrian oriented design standards (PODS) that 
necessitate compliance with this policy by creating homes that are directed towards the 
street.   
 
CCP9.2.5.J “Neighborhoods have automobile parking and storage that does not adversely 
affect the pedestrian environment.  Domestic garages are behind houses or otherwise 
minimized.” 
When developed, each lot and home will have to comply with the 2006 Land 
Development Code.  This code outlines pedestrian oriented design standards (PODS) that 
are established to do the following:  foster human-scale development that emphasizes 
pedestrian rather than vehicular features, promote pedestrian oriented buildings, 
pedestrian amenities, and landscaping that contribute positively to an appealing 
streetscape, promote an environment where developed areas, recreational areas, and 
multi-use paths are accessible to all, promote pedestrian safety by increasing the visibility 
and vitality of pedestrian areas, ensure direct and convenient access and connections for 
pedestrians and bicyclists, augment the sidewalk and multi-use path system for 
pedestrians, provide a connected network of sidewalks and multi-use paths, encourage 
street activity to support livable neighborhoods and vital commercial areas, ensure that 
developments contribute to the logical continuation of the City’s street and block form 
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and/or establish block patterns in parts of the City where they do not exist, provide a 
sense of diversity and architectural variety, especially in residential areas, through the use 
of varied site design layouts and building types and varied densities, sizes, styles, and 
materials, encourage development and building designs that promote crime prevention 
and personal and community safety, and encourage development and building designs 
that maintain some level of privacy for individual dwelling units.  Therefore, necessary 
compliance with Section 4.10 of the 2006 land development code will ensure compliance 
with this comprehensive plan policy . 
 
CCP9.2.5.K “Neighborhoods incorporate a narrow street standard for internal streets which 
slows and diffuses traffic.” 
The proposed development is consistent with City of Corvallis street standards and no 
variance is requested.  The proposed street with for all the local streets is 28 feet and is 
typical of narrow street standards. 
 
CCP9.2.5.L “Neighborhood building and street proportions relate to one another in a way 
that provides a sense of enclosure.” 
The development is similar to the surrounding areas and provides a similar scale to the 
existing development.   
 
CCP9.2.5.M “Neighborhoods have street trees in planting strips in the public right-of-way.” 
The proposed project complies with current development standards that require street 
trees planted in a public right-of-way.  Typical street sections are shown on the drawings 
submitted with the application and a landscaping plan is provided.   
 
In addition to specific responses to section 9.2.5 above, CCP 3.2.2 states that primary uses 
permitted outright are considered compatible with each other when conforming to all 
standards of the district.  Since the project is not asking for modifications to district 
requirements, the future homes built on the site will comply with the district and be 
compatible with surrounding land uses according to the comprehensive plan policy.  A 
summary of development standards is included in the table below:   
 

Criteria 2006 RS – 5 Standard Proposed Project Standard 
Minimum Lot Area 

Single Family House 
 

8,000 sq. ft. minimum 
 

7,600 sq. ft. minimum 
Min Avg Lot Width 

Single Detached 
 

65’ 
 

65’ 
Setbacks 

Front Yard 
 

Rear Yard 
 

Side Yard 
 

 
15’ minimum 

 
15’ minimum 

 
5’ minimum 

 

 
15’ minimum 

 
15’ minimum 

 
5’ minimum 

 
Garage/Carport 
Entrance 

19’ entrance parallel to 
street 

15’ entrance perp. to street 

19’ entrance parallel to 
street 

15’ entrance perp. To street 
Structure Height 30’ maximum 30’ maximum 
Lot Coverage 50%  50% 
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In addition to meeting the Comprehensive Plan Policy guidance, the project design must 
take into account Section 2.5.40.04 of the LDC.  This section requires that the following 
compatibility factors be considered for approval of the plan: 

• Basic site design (the organization of uses on a site); 
This project has been designed with an emphasis on preserving the majority of the 
significant white oak trees on the site.  This development pattern is consistent with 
surrounding development and helps the project “fit into” the surrounding area.  Most 
of the trees on the site were identified on the City’s 2004 Natural Features Inventory 
as highly protected significant vegetation.  There are a total of 454 significant trees 
currently on the property, of which 98% are white oaks.  The applicants plan calls for 
the removal of 34 trees in order to develop the proposed roads and lots.  A certified 
arborist has evaluated the health and safety of the trees and provided guidance as to 
which ones should be removed.  This results in the project having more than 42% of the 
site set aside as permanent open space in private tracts.  The high degree of 
sensitivity towards these trees ensure the project is in compliance with the hillside and 
tree preservation provisions found in Comp Plan Policies 4.2.2, 4.6.2, 4.6.3, 4.6.5, 
4.6.6, 4.6.9, and 4.6.12.   
 
One of the more challenging aspects of designing this project was providing vehicular 
access.  There is only one location at the southwest corner of the property where 
vehicles can access the property from Brooklane Drive.  At the same time, the only 
viable location for the required secondary point of access is off-site through the 
adjacent property to the north.  The main road (Wolverine Drive) extends from the 
southwest corner of the property, winds up the ravine along the eastern edge of the 
oak stand, and eventually heads east above the oak stand in the middle of the site 
and eventually connects with a new road that is proposed with the adjacent 
subdivision (Oakmont Addition).  The Tentative Plat includes two phases, the first of 
which is development of Tract D which contains a short segment of roadway between 
Brooklane Drive and Oakmont Addition Subdivision.  Wolverine Drive has been 
designed with a maximum grade of 15%, in compliance with the City’s maximum 
allowable road grade.  Two new cul-de-sacs extend east from Wolverine Drive to 
provide additional access to the remaining developable portions of the site that are 
generally void of significant trees.  The roadway and lot layout pattern allows for 
development of the homes in compliance with the 2006 LDC while minimizing impacts 
to the existing trees.  An 8-foot wide trail has been extended from Badger Place to 
Wolverine Drive in order to enhance pedestrian connectivity.  A minimum 50-foot wide 
vegetative buffer has been retained along the southern project boundary (between 
the new lots and the alley below) to provide a buffer to the existing homes in 
Brooklane Park Estates. 

 
• Visual elements (scale, structural design and form, materials, and so forth) 
The new lots will accommodate small to large single family homes.  The homes will be 
designed and placed on the lots similar to the homes in Fairway View Subdivision, just 
west of this site.  The predominant landscape feature will be the existing white oaks, 
most of which are slated for preservation.  Approximately 23 of the 42 lots (55%) will 
be adjacent to or across from an open space tract, where the trees have been 
preserved.  Those portions of the street that are not covered by an oak tree canopy 
will be planted with new street trees as shown on Attachment K.     
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• Noise attenuation, noxious odors, lighting and signage 
Noise and odors on the site are anticipated to be similar to those permitted on 
adjacent residential lands.  The proposed homes will have garbage cans for their 
refuse and recyclables within their individual garages or behind a screen wall or 
fenced within the side yard.  Therefore, no noxious odors are anticipated.  
 
Exterior lighting on the buildings will be provided near the front entry of each house 
and for patios or decks.  No other exterior lighting is proposed.  All exterior lighting 
will be shielded so as not to produce glare onto adjacent properties.  Lighting will 
provide added safety and security for both residents and visitors. 
 
Signage will be typical street signs that will have street names and traffic control 
devices in accordance with the Manual on Uniform Traffic Control and city standards.  
Signs will be the same as surrounding neighborhoods.   
 
• Landscaping for buffering and screening 
New 1.5-inch caliper street trees will be installed within new park strips, unless the 
existing tree canopy will be impacted, (Attachment K).  Where existing tree canopy 
exists, no new street trees will be provided.  Street trees will also be installed 5-feet 
behind a portion of the new sidewalk along Brooklane Drive, where the existing tree 
canopy does not exist.  The new street trees will be installed or financially guaranteed 
prior to the issuance of a Certificate of Occupancy and will be designed to ensure 
90% coverage within a 3-year period.  Landscaping of home sites will be in 
accordance with the 2006 LDC. 
 
• Traffic 
The applicant has submitted a traffic impact analysis for the proposed development to 
determine the traffic impacts that will result from this development as well as the other 
two Brooklane subdivisions currently under consideration, (Oakmont Addition and 
Cascade Crest).  The study evaluated the new vehicle trips that would be generated 
by the Brooklane Heights Subdivision and the impacts to nearby intersections.  The 
results of the study found that when the site is developed, all three study area 
intersections would operate at acceptable levels of service and no adverse effects will 
be created. 
 
• Effects on off-site parking 
The proposed development will have no effect on off-site parking since there is no off-
site parking around the development.  The proposed project will have adequate 
garage, driveway, and street parking along the new local roads for typical 
residential use and gathering events.   
 
• Effects on air and water quality 
The City has clear and objective water quantity and water quality standards as 
described below in the Sixth Assignment of Error.  It has been demonstrated through 
standard engineering calculations and product performance standards that the 
proposed drainage and water quality plan meets the City’s stormwater detention and 
water quality standards for new development.  By meeting these standards, the 
project minimizes detrimental changes in water quality for waters discharging into the 
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public storm drainage system and further minimizes detrimental changes in water 
quality downstream of the site.  Effects on air quality will be typical of residential 
development and nothing is proposed that would have an abnormal effect.   

 
In conclusion, the proposed grading plan (Exhibit X) submitted in our July 5, 2007 
response puts forth a grading plan that is compatible with the 2006 LDC home 
development requirements and reduces grading limits to primarily the roads and utilities 
necessary to support the development.  The physical nature of the site will ensure homes 
are varied and designed to the existing topography similar to surrounding homes.  The 
grading plan, mix of proposed lot sizes (~7,600 – 21,000 square feet), preservation of 
42% open space, preservation of most mature trees with tree canopies, and City’s 
Conditions to meet 2006 LDC provisions (sections 4.5, 4.10, 4.11, and 4.12) for the homes 
will ensure that the site and homes are compatible with surrounding development.   
 
 
Fifth Assignment of Error (pg. 9) 
In summary, this assignment of error was partially remanded due to the lack of evidence 
supporting compliance with the 2000 CCP 4.6.7 (hillside development).   
 
CCP4.6.7.A “Plan development to fit the topography, soil, geology, and hydrology of 
hillsides and to ensure hillside stability both during and after development.” 
Multiple geotechnical investigations have been performed on the site that included several 
on-site visits, laboratory soil sampling and slope stability analyses.  Eighteen on-site test 
pits were excavated throughout the site in key locations to determine soil properties and 
characteristics.  Based on the geotechnical properties of the soils and the site 
characteristics, there is a low potential for landslides or instability of the area and 
development of the site will not change this scenario.  A more detailed geotechnical 
investigation was performed in May 2008 and a copy of that geotechnical report is 
attached to this letter that outlines their recommendations to ensure the creation of a 
stable site during and after development.  This geotechnical report already meets the 
intent of the 2006 LDC Section 4.5 – Hillside Development as described below. 
 
The Site Assessment (2006 LDC Section 4.5.60.04.b) is an overview of site conditions, as 
well as a professional evaluation of whether or not additional studies are needed prior to 
development on a property. The Site Assessment shall be completed and stamped by 
either a Certified Engineering Geologist or by a Licensed Civil Engineer, licensed in the 
Specialty of Geotechnical Engineering.  At a minimum, the Site Assessment shall include the 
following elements: 

1. A field investigation of the site and vicinity; 
2. A discussion of geologic hazards, if any; 
3. Suitability of the site for proposed development, from a geologic standpoint; If 
applicable, discussion of any unusual or extreme geologic processes at work on the 
site, such as rapid erosion, Landslide Hazard, flood hazard, rockfall, subsidence, 
debris run-out, or other features; 
5. A list of any geologic hazards that may affect the proposed land use, including 
slope stability, debris flow, flooding, topography, erosion hazard, shallow 
groundwater, springs, expansive soils, subsidence, fault rupture, or any other 
geologic hazard discovered by the investigation;  
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6. If applicable, an identification of any areas of the site recommended to be 
avoided for human-occupied structures; 
7. If necessary, identification of mitigation measures needed to address any 
anticipated geologic problems; 
8. A discussion regarding the need for follow-up studies that should be conducted, 
such as engineering geotechnical reports, additional subsurface exploration, or 
more extensive soil reports; and 
9. Feasibility of the site for the proposed development. 

 
The geotechnical reports and field exploration of the site have addressed the site 
assessment requirements in the 2006 LDC Section 4.5.60.04 as well as Section 4.5.60.05 
that requires a geotechnical engineering report for the site.  These field exploration 
efforts and geotechnical studies provide specific details and recommendations that create 
a safe and stable development pattern for the proposed project.   
 
To further enhance the compatibility of the site and maintain existing stormwater routing, 
drainage corridors have been maintained and utilized for stormwater routing.  The main 
drainage corridor on the west side of the property is utilized for a detention and water 
quality treatment area.  By maintaining the open drainage corridor with large scale 
roughness (i.e. grass) the potential for removing suspended sediment is maximized. 
 
 
CCP4.6.7.B “Preserve the most visually significant slopes and ridgelines in their natural state 
by utilizing techniques such as cluster development and reduced densities.” 
The proposed development has no impacts to the ridgeline as there is already 
development upslope and around the area.  The upslope development consists of 
residential homes on large lots that exceed 1-acre.   
 
 
CCP4.6.7.C “Preserve significant natural features such as tree groves, woodlands, the tree-
meadow interface, and specimen trees.” 
The existing site is approximately 26 acres and of that area over 42% (11 acres) is set 
aside as open space to protect existing natural features that include tree groves and 
existing oak woodlands.  There is over 3 acres provided for public right-of-way.  The 
remaining developed area for residential development is 11 acres, which is less than half 
of the 26 acre parcel.  This policy also emphasizes the priority for hillside development 
to preserve and protect trees to enhance variability in home development and provide 
contrast for the view looking at the hillside.   
 
The proposed development pattern utilizes existing open areas, that don’t have trees, to 
cluster the new home lots.  These existing open areas have been referred to as upland 
prairies.  Actual upland prairies are dynamic environments that do not remain static and 
require regular maintenance to be maintained in prairie habitat.  Upland prairies were 
historically maintained by natural fires or intentional human caused fires.  In the absence 
of these episodic events, the succession of upland prairie is shrubs and then trees.  This has 
already happened at the project site based on historical photos (Figure 8) and eyewitness 
accounts of neighbors.  Therefore, preservation of the existing tree groves and developing 
the open areas is the best alternative from the standpoint of long-term maintenance and 
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sustainability.  This type of development pattern is also consistent with CCP 4.6.3, 4.6.5, 
4.6.6, and 4.6.7. 
 
 
CCP4.6.7.D “Align the built surface infrastructure, such as roads and waterways, with the 
natural contours of terrain and minimize cutting and filling in developments.” 
The site has several competing issues that require balancing improvements with preserving 
natural resources.  It has been decided that the natural oak woodlands are the primary 
area to be preserved with the majority of development taking place in open areas that 
do not have trees and only have degraded meadows.  Likewise, it was decided to 
maintain natural drainage patterns as much as possible; therefore, drainage facilities 
were located in the areas of natural drainage corridors where detention and water 
quality could be created.   
 
Roads were designed to minimize impacts to existing oak woodlands and at the same time 
meet the City’s criteria for maximum slopes and maximum cul-de-sac lengths.  The primary 
road entrance to the site is located on the west side in an area that minimizes disturbance 
and grading of the existing slopes.  The road is run upslope at the maximum allowable 
15% grade to access the northwest portion of the site where the lots are clustered in an 
area that has no trees.  Two cul-de-sacs were utilized to minimize the use of roads while 
still accessing isolated areas that were created while trying to minimize impacts to oak 
woodlands.   
 
The July 5, 2007 grading plan (Drawing X and Y) for the site was approved with the City 
Council’s decision.  The grading plan nearly eliminates grading on the lots and grades 
only the areas necessary to build roads and utilities to support the development.  Likewise, 
sidewalks are curbside in areas near trees and at drainage corridors to help reduce 
impacts and minimize the overall footprint of the cuts and fills.   
 
Although there is no cut and fill standard in the 2000 LDC that this project is reviewed 
under, the design for public infrastructure tries to minimize cuts and fills.  A precedence 
standard for prior projects has moved towards a maximum cut and fill of 8 feet and the 
majority of the approved grading plan meets this standard.  Likewise, the approved 
grading plan promotes compliance with the 2006 LDC Section 4.5.80.04.d - Individual Lot 
Grading Standards.  These standards apply to lots which contain slopes equal to or 
greater than 10 percent, as mapped on the Natural Hazards Map.  The maximum cut and 
fill height is 8 feet for circumstances with no extenuating conditions.  It is anticipated that 
some of the lots will qualify for one extenuating circumstance based on the desire to 
protect significant trees and in this case the cut and fill height would be limited to 10 feet 
around the tree.   
 
 
CCP4.6.7.E “Minimize soil disturbances and the removal of native vegetation and avoid these 
activities during winter months unless impacts can be mitigated.” 
Soil disturbances are minimized by providing over 40% open space areas that will not be 
impacted by ground disturbances.  Likewise, no grading will be done during winter months 
to help reduce erosion and soil impacts.  Grading for the streets and utilities would take 
place during summer months, likely during June through October.   
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CCP4.6.7.F “Design developments and utilize construction techniques that minimize erosion 
and surface water runoff.” 
The primary surface water drainage corridor is proposed to remain in place and provide 
a natural filtering system for the majority of storm water runoff.  This drainageway will be 
improved with a detention pond and water quality facilities that utilizes above ground 
detention and vegetation to improve water quality by removing suspended sediment.  
Construction will be required to comply with city and state erosion control standards 
through the NPDES 1200-C construction permit.  Under this permit, erosion control 
measures must be designed and installed to ensure sediment and sediment laden waters 
do not leave the site during and after construction.  Erosion control measures would include 
silt fences, silt screens around drainage structures, vegetated buffer strips to filter 
stormwater runoff, seeding and mulching disturbed slopes and similar erosion control 
practices approved by the city and state. 
 
 
CCP4.6.7.G “Demonstrate a concern for the view of the hills as well as the view from the 
hills.” 
Looking at the hill from the south the most distinct feature is the canopy of oak trees in and 
around the site.  The development plan protects the tree canopy by providing over 40% 
open space primarily protecting trees and developing the space where no trees are 
present.  The existing grass area is severely degraded as a meadow due to the fact that 
it is mowed on a regular basis during summer months and the City’s Municipal Code 
requires that grass and weeds be kept under 10 inches in height from June 1 through 
September 30. 
 
The tree canopy provides contrast when looking at the hillside.  The proposed 
development aims to protect the existing trees to the maximum extent possible by locating 
roads, homes, and infrastructure outside the treed areas.  This will ensure that distant 
views looking at the hillside will see a break up of homes and patches of tree cover that 
are existing, mature trees.  The development will create lots that require custom homes 
that are contoured to the existing terrain.  This will be created by meeting the 
requirements of the 2006 LDC for home construction.   
 
 
Sixth Assignment of Error (pg. 14) 
This assignment of error was partially remanded due to the apparent lack of drainage 
plan and compliance with CCP 4.11.12.  The 2000 CCP policy states that “development 
upslope of wetlands shall minimize interference with water patterns discharging to 
wetlands, and shall minimize detrimental changes in water quality for waters discharging 
to wetlands.”   
 
The existing drainage patterns for the project site are illustrated in Drawing 1.9.  This 
drawing shows the predominant overland drainage pattern is downhill into an existing 
public storm drainage system along the north side of an existing private road.  From this 
public storm drainage system the water is routed under Brooklane Drive and has several 
outfalls into a historic drainage ditch along the Marys River Natural Park.  The historic 
drainage ditch has been documented as a wetland and restoration around the drainage 
ditch has focused on creating wet prairie that is most sensitive to water levels and not 
water quality. 
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With regards to the first part of the comprehensive plan policy that requires development 
upslope of wetlands to minimize interference with water patterns discharging to wetlands, 
the proposed project does not interfere with the existing drainage patterns.  The 
proposed development utilizes the existing public storm drain system and maintains 
existing storm drain outfalls to the wetland area.   
 
The 2000 CCP also requires the project to minimize detrimental changes in water quality 
for waters discharging into wetlands.  In order to meet this requirement, the City of 
Corvallis has developed a Stormwater Master Plan.  The City’s plan requires that storm 
water be treated for quantity (i.e. detention) and quality based on a combination of the 
King County Surface Water Design Requirements and the City’s Stormwater Master Plan.  
 
Drainage plans were developed for the project and are contained in exhibit N (Brooklane 
Heights Utility Plan) of the original application.  The City’s surface water runoff criteria 
requires that post-development runoff from the entire site be limited to pre-developed 
conditions for the 2, 5 and 10-year rainfall events.  In order to maintain historical runoff 
rates the site must incorporate detention facilities that will allow the excess runoff to be 
temporarily stored and metered out at historical rates.  Historical and post-development 
rates were determined using the standard TR-55 method with localized rainfall data, an 
acceptable runoff prediction method accepted by the City of Corvallis.  The required 
detention for the site is approximately ±30,000 cubic feet with minor variability based on 
final configuration of the detention storage pond.  The inflow and outflow hydrograph 
were generated and are illustrated in Figure 6.   
 

Figure 6.  Pre and post-development hydrographs for the 10-year storm event showing how the 
detention facility will limit outfall to historical rates.  Hyd No. 2 is the developed conditions inflow 
hydrograph and Hyd No. 5 is the controlled flow rate that leaves the detention system. 
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The proposed detention facilities consist of at-grade detention ponds located in the 
existing drainage corridor on the west side of the development as illustrated in exhibit N.  
These detention facilities will be built in accordance with geotechnical requirements and 
will include a pond liner to ensure long-term structural stability and safety.   
 
In order to collect stormwater runoff and direct it into the detention ponds, new public 
storm drain pipes will be installed in the streets.  For homes that do not directly drain into 
the public street and storm drain pipes, private easements will be provided to drain them 
directly to the open spaces and overland flow into the detention facilities.  For homes 
below the detention facilities they will be piped to the nearest public storm drain system 
below the site.  Off-site public storm drain systems will be upsized to provide adequate 
carrying capacity for the 25-year runoff event as recommended in the City’s design 
criteria.  In addition, a 100-year runoff event will be routed through the system to ensure 
no structural damage is done to downstream development.   
 
The basic water quality requirement from the 2005 King County Storm Design Manual is 
80% removal of Total Suspended Solids (TSS) for flows up to the water quality design 
flow; however, the City of Corvallis water quality criteria requires 70% removal of TSS.  
For fairly flat sites that have less than 5% slopes, at-grade bioswales and similar water 
quality treatment facilities are appropriate.  In contrast, steep sites with slopes greater 
than 5% are not conducive to typical “open-swale” type water quality facilities because 
the runoff moves too rapidly and suspended solids are not able to settle out of the flow.  
One alternative to provide removal of suspended solids that has been used successfully in 
the City of Corvallis is hydrodynamic separators.  Hydrodynamic separators rely on 
density differences and gravity to remove suspended solids and floatables (hydrocarbons, 
floating debris, etc.) from stormwater runoff to improve water quality.   
 
We are proposing the trademarked BaySeparator system be installed for the project as 
illustrated in Figure 7.  The BaySeparator has been used in Corvallis on similar 
development projects for water quality.  The proposed BaySeparator system splits water 
between two different manholes for optimal removal efficiency, responding to changes in 
the influent flow rate.  Pollutants are trapped in the two manholes until they are removed 
by routine maintenance.  BaySeparator systems are designed as a stand alone, full 
treatment (80% annual aggregate removal efficiency) systems that meet the TSS removal 
requirments. 
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Figure 7.  Example of BaySeparator proposed for water quality requirements on the site.   
 
 
In summary, the City has clear and objective water quantity standards that require 
detention of post-development flows to historical pre-developed runoff rates for the 2, 5, 
and 10-year storm events.  Likewise, the City has a clear water quality standard that 
requires removal of 70% TSS for the water quality storm event.  It has been demonstrated 
through standard engineering calculations and product performance standards that the 
proposed drainage and water quality plan meets the City’s stormwater detention and 
water quality standards for new development.  By meeting these standards, the project 
minimizes detrimental changes in water quality for waters discharging into the public storm 
drainage system and further minimizes detrimental changes in water quality downstream 
of the site.  Hence, it can be concluded that the project meets the intent of the 2000 CCP 
4.11.12.   
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Seventh Assignment of Error (pg. 16) 
This assignment of error was remanded due to the lack of minimizing negative impacts on 
environmentally significant resources that are dealt with in various comprehensive plan 
policies.  This overarching generalization was specifically applied to protection of 
upland prairie, trees, wetlands and pond turtles.   
 
The 2000 Comprehensive Plan has several policies that deal with trees, specifically: 

CCP4.6.3 “Tree-covered hillsides within the City Limits shall retain a tree-covered 
appearance prior to development review.” 
CCP4.6.5 “On tree-covered hillsides, development shall be designed to preserve as 
many trees as possible and tree removal shall be consistent with the approved 
development plan.” 
CCP4.6.6 “On tree-covered hillsides, the design of dwellings and their placement 
shall be planned to retain a sufficient number of trees to preserve a green, tree-
covered hillside appearance.” 
CCP4.6.7.C “Preserve significant natural features such as tree groves, woodlands, the 
tree-meadow interface, and specimen trees.” 

 
The Comprehensive Plan clearly puts an emphasis on maintaining trees and tree-covered 
hillsides when development is allowed.  The proposed development undoubtedly saves the 
large treed areas by creating protected open space areas around the existing tree 
groves (42% of the property). 
 
On the other hand, the Comprehensive Plan has little to say about upland prairies.  
Upland prairies are dynamic environments that do not remain static and require regular 
maintenance to be maintained in prairie habitat.  Upland prairie sites are difficult to 
maintain in a natural setting let alone in an urban environment.  For instance, upland 
prairies were historically maintained by natural fires or intentional human caused fires 
created by Native Americans.  In the absence of these episodic events, the succession of 
upland prairie is shrubs and then trees.  This has already happened at the project site as 
the historical photos (Figure 8) and eyewitness accounts of neighbors describe the 
continual advancement of shrubs and oak trees into the prairie area.   
 

Figure 8.  Left photos shows the site in1948 with predominantly open meadow area that was 
being farmed.  Right photo shows current condition with significant encroachment of shrubs and 
expansion of oak trees in the southern portion of the site reducing the upland prairie and creating 
an isolated patch of meadow (Google Earth 2005).   

ATTACHMENT III - 20
LUBA REMAND



   
Brooklane Heights Remand Summary  Page 21 
   

 
Without fire, plant litter accumulates on the soil surface, which alters nutrient and water 
availability, disease and herbivory incidence, and patterns of seedling establishment 
(Facelli and Pickett 1991).  In addition, the entire site is surrounded by fully developed 
land with residential homes that will not allow for natural fires and natural processes to 
remain in place.  Therefore, the existing meadow area will simply succeed into shrub and 
tree environment if left alone.   
 
Tree protection and open space areas that protect trees have been the primary focus for 
the development pattern being proposed.  This development pattern was chosen based on 
the overall emphasis on tree protection that has been established in the City of Corvallis 
and specifically in the 2000 CCP policy 4.6.7.C that emphasizes the protection of tree 
groves and woodlands.  Likewise, the natural features committee identified oak 
woodlands as a primary resource to be preserved.  By carefully designing the roads and 
lot layouts, we have been able to minimize the number of trees to be removed and 
preserve over 40% of the area that consists primarily of trees.  It can be concluded that 
the development pattern of the proposed project meets the intent of the Comprehensive 
Plan by protecting the existing tree groves to the maximum extent possible. 
 
In addition to upland prairie and tree concerns, western pond turtles were brought up as a 
concern due to perceived water quality degradation as a result of the residential 
development.  The following Comprehensive Plan Policies address aquatic species such as 
pond turtles. 

CCP4.2.2 “Natural features and areas determined to be significant shall be 
preserved, or have their losses mitigated, and/or reclaimed.” 
CCP4.10.8 “Negative impacts on habitat and migration corridors for birds, wildlife, 
aquatic life, and open space and the recreation qualities of significant drainageways 
shall be minimized.” 
CCP4.11.3 “Lakes, wetlands, floodway, drainageways and other urban streams are 
part of the hydrological system and should be managed comprehensively.” 

 
The City and protesters do not have specific information for limiting factors, existing 
populations, and quality of existing habitat for pond turtles in the area.  Hence, there is no 
baseline data to evaluate potential impacts of upstream development.  Therefore, the 
best approach to minimizing impacts to downstream water quality consists of Best 
Management Practices (BMP) and on-site practices like the BaySeparator system being 
proposed.  BMP’s consist of erosion control plans during construction of the new roads and 
homes.  In accordance with the Oregon Department of Environmental Quality and the City 
of Corvallis requirements, erosion control plans will be prepared and submitted for 
permits.  This will ensure that erosion and sediment laden waters are minimized and 
closely regulated through permits.  It has been demonstrated through standard 
engineering calculations and product performance standards that the proposed drainage 
and water quality plan meets the City’s stormwater detention and water quality standards 
for new development.  By meeting these standards, the project minimizes detrimental 
changes in water quality for waters discharging into the public storm drainage system and 
further minimizes detrimental changes in water quality downstream of the site.   
 
The Washington Department of Wildlife created a recovery plan for the Western pond 
turtle in 1999 (WDFW 1999).  In this recovery plan they point out the main concerns for 
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turtles include 1) control of predation by bullfrogs to increase survival of turtle hatchlings, 
2) control nest predation by raccoons and opossums and other predators and 3) reduce 
human impacts that inhibit basking.  Turtles usually nest in open areas with good sun 
exposure that are dominated by grasses and herbaceous vegetation, with few shrubs or 
trees nearby.  In addition, pond turtles are adaptable to their surroundings and are 
dietary generalists (WDFW 1999).  The existing pond/drainageway where turtles are 
located include walking paths and an existing sidewalk that directly conflicts with 
recommended recovery recommendations.  Water quality does not appear to be a 
significant concern or limiting factor for turtle protection and production.  Since the 
proposed project meets the City’s requirements for water quality and the plan includes 
BMP’s with on-site treatment of stormwater runoff there will be no significant impacts to 
downstream water quality. 
 
In summary, the proposed project layout and methods of construction meet the intent of the 
Comprehensive Plan for resource preservation and environmental impacts.  By complying 
with state and local erosion control measures, short-term impacts to water quality will be 
minimized.  Long-term water quality will be achieved by providing stormwater treatment 
facilities and maintaining tree canopies and natural drainage patterns.  Likewise, aquatic 
species and off-site wetland habitat will be preserved by implementing water quality 
measures.  Since the project clearly meets City stormwater and water quality standards, 
no off-site disturbance or impacts to existing pond turtle habitat will take place.   
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BaySeparator™ System: 
F-95 Sediment Removal Efficiency Data 

 
 During 2004, BaySaver Technologies, Inc. began a thorough series of laboratory tests 
with the University of Minnesota’s St. Anthony Falls Laboratory (SAFL).  SAFL is an 
internationally known hydraulics laboratory that has extensive experience in academic-industrial 
partnerships.  The project was conducted by Dr. Omid Mohseni, the laboratory’s Associate 
Director of Applied Research. 
 SAFL researchers began testing the standard BaySaver system using an F-95 sediment 
gradation in August, 2004.  At the same time, researchers created an empirical model of the 
system based on experimental data. This model was used to quantify the flow rates through the 
different system components under varying flow conditions. After the model and initial testing 
were completed, research was focused on optimizing the design.  After two years of work with 
SAFL, BaySaver is introducing the BaySeparator™ System 

The BaySeparator™ system is based on the same principles and protected by the same 
patent as the original BaySaver Separation System.  However, modifications to the separator unit 
have improved both the flow capacities and the sediment removal efficiencies of the system.  
The system has been extensively modeled and tested in the laboratory, and this research program 
has resulted in a superior product. 

A 24″ system was constructed in the laboratory.  This system comprised the 24″ separator 
unit as well as two fiberglass manholes.  The system was tested with both 48″ and 60″ manholes.  
Tests were run at varying flow rates to establish the efficiency under a range of operating 
conditions.  Once flow began, the system was run until steady state conditions (verified with a 
salt tracer) were established.  After steady state was reached, sediment was introduced into the 
inlet pipe by a metered sediment feeder.  The target influent concentration was 200 mg/l, and this 
concentration was confirmed by grab samples taken from the influent water.  The system was 
allowed to run for a given length of time before the flow was cut off.  Following the test run, the 
manholes were dewatered and the mass of collected sediment was measured.  This mass was 
compared to the total influent sediment load to calculate removal efficiency. 
 F-95 sediment is a commercially 
available mix that contains sediments 
ranging in size from 53 microns to 425 
microns.  The bulk of the sediment (87%) is 
between 75 microns and 212 microns in 
diameter.  Table 1 shows the sediment grain 
size distribution for F-95 mix used during 
the tests.  The F-95 sediment gradation has a 
d50 of 125 microns. 
 A number of tests were run on the 
24″ laboratory installation.  The first of these series of tests was run on the 24″ BaySeparator™ 
system with two 72″ manholes.  Six tests were conducted on this configuration: two tests at 
100% of the unit’s maximum treatment rate (MTR); two tests at 50% MTR; and two tests at 25% 
MTR. MTR is defined as the maximum flow the unit can treat without bypassing any water 
during high intensity storm events. The influent concentration of all tests was set at about 
200mg/l with the F-95 gradation. 

Sediment Size (μm) % by Mass 
300 – 425 1 
212 - 300 9 
150 - 212 30 
106 - 150 42 
75 - 106 15 
53 – 75 3 
0 - 53 0 

TABLE 1:  F95 SEDIMENT GRADATION 
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 The second series of tests featured the same 24″ Separator Unit and 72″ Storage 
Manhole, but with a 48” Primary Manhole.  Four tests were conducted in this configuration, two 
at 100% MTR and two at 15% MTR.  Each test again had an influent concentration of 
approximately 200 mg/l of F-95 sediment gradation. 
 For each test run, three removal values were calculated: the fraction of sediment removed 
by the Primary Manhole; the fraction of sediment removed by the Storage Manhole; and the 
overall removal efficiency of the system.  The fraction of sediment removed in each manhole is 
calculated by dividing the total mass of 
sediment introduced by the mass of 
sediment retained in each manhole.  
The overall efficiency of the system is 
calculated by dividing the total mass of 
sediment introduced by the total mass 
of sediment collected in both 
manholes.  A brief summary of the test 
results can be found in Table 2. 
 Calculating these numbers 
using mass balances rather than grab 
samples or composite samples 
provides a much more robust and 
accurate dataset and reduces to a large 
extent the potential for sampling errors 
common in stormwater sampling 
projects. 

Q/Qmax Primary 
MH 

Storage 
MH 

(inches) 

System 
Efficiency 

(inches) (percent) 
0.25 72 72 84  
0.50 72 72 70  
1.00 72 72 55  
0.15 48 72 94  
1.00 48 72 46  
0.15 48 72 95  
0.25 48 72 90  
0.50 48 72 76  
0.75 48 7 64  
1.00 48 72 53  

TABLE 2:  TEST DATA SUMMARY 

 SAFL researchers established a relationship between the sediment removal in each 
manhole and the Peclet Number in that structure.  The Peclet Number is a dimensionless 
characteristic number of fluid flow that represents the ratio of advection to diffusion within a 
fluid system.  In the case of the BaySeparator™ system, advection is the settling of sediment 
particles, while diffusion is measured with a turbulence factor 1.  The Peclet Number for a 
manhole is a function of the manhole dimensions (depth and diameter), the settling velocity of 
the target sediment particle, and the flow rate through the manhole.  Note that, for a given flow 
rate, each manhole in the BaySeparator™ system will have a different Peclet Number. 
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Separate sediment removal functions were developed for each manhole.  The sediment 
removal in each manhole is expressed as a function of the Peclet Number, which is in turn a 
function of the flow rate through the manhole.  These functions can be combined with the 
hydraulic model developed by SAFL to determine the removal efficiency of a given system over 
a range of flow rates.  Because of the variability of manhole sizes and flow rates, each 
configuration has a slightly different flow rate vs. efficiency function.  However, all of the 
functions are of the form shown in Equation 1 and Figure 2 below. 
  

 

b
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 System Removal Efficiency vs. Flow Rate
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 FIGURE  2:  TYPICAL BAYSEPARATOR™ FUNCTION 
 

In Equation 1, E is the removal efficiency of the system, Q is the flow rate through the system, 
MTR is the maximum treatment rate of the BaySeparator™ unit, and m and b are constants that 
depend on the configuration of the BaySeparator™ system.  The value of m varies between -0.261 and 
-0.386 while b falls between -0.105 and 0.825.  For each BaySeparator™ configuration, this function 
describes the performance of the system over the range of design flows.  A typical function is shown 
above in Figure 2. 

As expected, the function indicates that the BaySeparator™ system’s sediment removal 
efficiency increases as the flow rate through the system decreases.  Low flow rates typically 
correspond to the more frequent, low intensity storms on the site.  As the flow rate through the system 
increases, the system’s performance decreases. At the same time, low intensity storms represent 90% 
or more of the storm events on a site. To quantify the rainfall patterns on a site, BaySaver uses 
precipitation databases going back more than 45 years. These databases have been reviewed for 
integrity and consistency by BaySaver Technologies’ engineers.   This distribution of storm events is 
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the basis for BaySaver Technologies’ recommended Annual Aggregate Removal Efficiency sizing 
methodology. 

 Cost-effective BaySeparator™ systems can be designed for most sites by taking 
advantage of the frequency of low-intensity storms.  In most jurisdictions, BaySeparator™ 
systems are designed to remove 80% of the suspended sediment load on an annual aggregate 
basis.  In addition to the 80% annual aggregate removal, the system must also be capable of 
conveying the peak design flow rate during bypass, and the head loss through the system must be 
low enough to avoid backing up the flow upstream. 
 The peak design capacity of the BaySeparator™ determines the minimum separator size.  
Each separator unit has a maximum treatment rate (MTR) associated with it as well.  Using the 
Rational Method, this MTR flow can be translated into rainfall intensity on the design site.  The 
Rational Method, show below in Equation 2, is a hydrologic computation used to relate  

 
 
 

runoff flow rate to rainfall intensity and the characteristics of the site.  In Equation 2, Q is the 
runoff flow rate; c is the runoff coefficient (a constant between 0 and 1 that represents the 
fraction of total precipitation that runs off the site); i is the rainfall intensity on the site, and A is 
the drainage area of the site.  Given Q (the MTR of the selected BaySeparator™), c, and A, we 
can rearrange Equation 2 and solve for i, as shown in Example 1. 

ciAQ =  Equation 2 

Example 1 
 
Site Description: 
A 3.8 acre site in Nashville, Tennessee 
c = 0.85 
Peak design flow (bypass) = 12.6 cfs 
 
The 12.6 cfs bypass flow requires a BaySeparator SA30, since the BaySeparator SA24 cannot handle 
flows greater than 9.4 cfs.  The BaySeparator SA30 has an MTR of 2.32 cfs.  Substituting Q=2.32 cfs, 
c=0.85, and A=3.8 acres into Equation 2 returns a rainfall intensity i of 0.71 inches per hour.  This 
rainfall intensity corresponds to the MTR of the BaySeparator unit. 

 
  
 
 
 
 
 
 
 
 
 

 
 

On a typical site, the vast majority of precipitation comes at intensities far below the calculated 
intensity of 1.01 inches per hour.  Figure 3, for example, shows the precipitation distribution for 
Nashville, Tennessee.  As that plot demonstrates, approximately 90% of the total precipitation in 
Nashville falls at an hourly intensity below 0.71 inches per hour. 
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 To include the 
distribution of precipitation 
in the sizing methodology, 
it is necessary to determine 
the fraction of precipitation 
falling at incremental 
intensities between 0 and 
the intensity associated 
with the MTR of the 
BaySeparator™.  Example 
2 shows this calculation, 
using the rainfall data from 
Nashville shown in Figure 
3.  The total amount of 
precipitation falling on the 
site is divided into 10 
intensity increments.  The lowest intensity increment, which corresponds to rainfalls between 
0.01 and 0.10 inches per hour, contains more than 30% of the total precipitation that falls on the 
site.  The second increment, rainfalls between 0.11 and 0.20 inches per hour, contains over 20% 
of the total precipitation, and subsequent increments contain less.  For each increment, the 
fraction of total precipitation falling at that intensity is determined from the rainfall record.   

Rainfall Distribution for Nashville, TN
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FIGURE 3: PRECIPITATION DISTRIBUTION FOR NASHVILLE, TN 

 The removal efficiency of the system is determined for the flow rate associated with each 
particular increment, and the percent of the sediment load for that increment is calculated by 
multiplying the fraction of precipitation by the incremental removal efficiency.  In Example 2, 
23.2% of the total precipitation falls within the intensity range between 0.01 and 0.10 inches per 
hour.  According to the efficiency function for a BaySeparator SA30457.0 system, runoff 
generated by precipitation in this intensity range is treated at an efficiency of 99%.  Therefore,  
  

 Example 2 
  

Q/MTR  i(Q/MTR) % of Precip. E(Q/MTR) 
 
 

Incremental Efficiency 
0.10 0.07 23.2 99.0 22.9 
0.20 0.14 19.7 99.0 19.5 
0.30 0.21 13.8 97.1 13.3 
0.40 0.28 9.9  87.7 8.6 
0.50 0.36 7.4  80.5 5.9 
0.60 0.43 4.9  74.6 3.6 
0.70 0.50 3.4 69.6 2.3 
0.80 0.57 3.2 

 
65.3 2.0 

0.90 0.64 2.7  61.5 1.6 
1.00 0.71 1.3  58.1 0.7 

Annual Aggregate Removal Efficiency: 80.4  
  
 

22.9% of the total sediment load (23.2% * 99%) is removed from these flows.  The annual 
aggregate removal efficiency of the system is calculated by adding together the ten incremental 
load reductions. 

 
 

70
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B A Y S A V E R  T E C H N O L O G I E S ,  I N C .  

 
 

71

 For sites in ecologically sensitive areas or those with particular runoff concerns, the 
BaySeparator™ system may be designed to remove a given fraction of the sediment load at a 
specified flow rate.  This methodology is usually reserved for sites that discharge into wetland 
watersheds, fish spawning areas, or other critically sensitive drainages. 
 
 
 
Dhamotharan, S., Gulliver, J., Stephan, H., Unsteady One-Dimensional Settling of Suspended 
Sediment, Water Resources Research, Vol. 17 (4), pp 1125-1132 (1981) 
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April 2008 

 
CONDITIONAL USE LEVEL DESIGNATION FOR PRETREATMENT (TSS)  

 For  
BaySaver Technologies™ BaySeparator 

 
Ecology’s Decision:  
 
Based on BaySaver Technologies™ application submissions and recommendations by the 
Technical Review Committee (TRC), Ecology hereby issues the following use level 
designation for the BaySaver Technologies™ BaySeparator units: 
 
1. Conditional Use Level Designation (CULD) for pretreatment, as defined in the Ecology 

Manual Volume I, (a) ahead of infiltration treatment, or (b) to protect and extend the 
maintenance cycle of a basic or enhanced treatment device (e.g., sand or media filter).  
This CULD applies to BaySeparator units sized at an operating rate of no more than 
0.82 gpm/ft² of manhole area (primary plus storage) at the water quality design flow 
rate as determined using the Western Washington Hydrology Model (WWHM). 

 
This CULD expires on October 1, 2010 unless extended by Ecology.   
 
All designations are subject to the conditions specified below. 
 
Properly designed and operated BaySeparator systems may also have applicability in other 
situations (example: low-head situations such as bridges or ferry docks), for TSS and 
oil/grease removal where, on a case-by-case basis, it is found to be infeasible or 
impracticable to use any other approved practice.  Jurisdictions covered under the Phase I 
or Phase II municipal stormwater permits should use variance/exception procedures and 
criteria as required by their NPDES permit. 
 
Ecology finds that the BaySaver system could also provide water quality benefits in retrofit 
situations. 
 
Ecology’s Conditions of Use: 
 
BaySeparators shall be designed, installed, and maintained to comply with these 
conditions: 
 
1. BaySeparators must be designed, assembled, installed, operated, and maintained in 

accordance with BaySaver Technologies™ applicable manuals and documents and the 
Ecology decision and conditions specified herein.   

 
2. On or before October 1, 2008, BaySaver Technologies™ shall submit a Quality 

Assurance Project Plan (QAPP) that meets the TAPE requirements for attaining a 
general use level designation (GULD) for pretreatment.  
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3. Discharges from the BaySeparator unit shall not cause or contribute to water quality 

standards violations in receiving waters. 
 
4. BaySaver Technologies™ shall complete all required testing and submit a TEER for 

pretreatment for TRC and Ecology review by April 1, 2010.  
 
5. BaySaver Technologies™ may request Ecology to grant deadline or expiration date 

extensions, upon showing cause for such extensions. 
 
 
Applicant:  BaySaver Technologies™, Inc. 
     
Applicant’s Address: 1302 Rising Ridge Road, Suite 1 
    Mount Airy, Maryland, 21771 
     
Application Documents:   
 

• “Baysaver Technologies, Inc. Technical Evaluation Engineering Report”, Baysaver 
Technologies Inc., Revised 2008 

 
• “Baysaver Technologies, Inc. Technical Evaluation Engineering Report”, Baysaver 

Technologies Inc., August 2006 
 
• “Baysaver Technologies, Inc. Technical Evaluation Engineering Report”, Baysaver 

Technologies Inc., June 2005 
 
• “Baysaver Technologies™ Separation System Technical and Design Manual”, Baysaver 

Technologies Inc.”, March 2004 
 
• “Estimating the Maximum Treatment Rate and the Maximum Hydraulic Rate of the 

Baysaver Units”, Omid Mohensi, September 2005 
 
• List of Units Sold and Units Installed in Washington State, June, 2005 
 

A CD-ROM of the submittal reports may be requested from BaySaver Technologies™. 
  
Applicant’s Use Level Requests:  

 
• General use level designation (GULD) for pretreatment.   

 
Applicant’s Performance Claims:  
 
BaySeparator units can be designed and sized such that they remove 125 micron particles at an 
efficiency of 80%.  Specifically, BaySeparator units: remove and retain sediment particles from 
stormwater runoff. 

 2
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• Achieve an instantaneous removal efficiency if 80% or greater when properly sized for a 

selected design flowrate. 
• Retain material through intense storms and do not resuspend previously-trapped 

pollutants. 
• Are easily maintained. 

    
Technical Review Committee Recommendations: The TRC, based on the weight of the 
evidence and using its best professional judgment, finds that: 
  
• The BaySaver units, sized according to this designation document can achieve, at a 

minimum, equivalent performance to a presettling basin as defined in the most recent 
Stormwater Management Manual for Western Washington, Volume V, Chapter 6.  

 
Findings of Fact:  
   
• Full-scale laboratory test have been conducted on three series of tests.  The first series of 

tests were conducted on a 24” separator unit with two 72” manholes.  On average at 25% of 
the maximum treatment rate the unit can achieve 84% TSS removal of F-95 sand.  The 
second series of tests were conducted on a 24” separator unit with a 48” primary manhole 
and a 72” storage manhole.  On average at 15% of the maximum treatment rate the unit can 
achieve 94% removal of F-95 sand.  The third series of tests were conducted on a 24” 
separator unit with a 48” primary manhole and a 72” storage manhole with water at 20° 
Celsius (the first two series were conducted with water at near-freezing temperatures).  On 
average at 25% of the maximum treatment rate the unit can achieve 89.5% removal of F-95 
sand.   

 
 
Technology Description:  
 
Design Manual and technical bulletins can be downloaded from company's web site. 
 
Recommended Research and Development: 

 
Ecology encourages BaySaver Technologies™ to pursue continuous improvements to the 
BaySeparator unit.  To that end, the following actions are recommended: 
 

• Conduct field-testing to reliably ascertain the BaySaver’s ability to remove the finer 
particles (based on the TAPE) comprising TSS found on local highways, parking lots, 
and other high-use areas.   

 
• Conduct field testing to verify that maintenance practices are appropriate. 
 

 
• Conduct testing on various sized BaySeparator units to verify the sizing technique is 

appropriate.  

 3
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 4

 
• Conduct testing to determine the flowrates that trigger maximum treatment operation and 

bypass operation.   
 

• Conduct testing to determine the flowrate at which resuspension occurs.   
  

 
Contact Information: 
 

Applicant:    Mr. Brad Gianotti 
     BaySaver Technologies  
     (301) 829-6470 
     BGianotti@baysaver.com 
      
Applicant website:    http://www.baysaver.com 
 
Ecology web link: http://www.ecy.wa.gov/programs/wq/stormwater/newtech/index.html 
 
Ecology Contact:    Mieke Hoppin  
     Water Quality Program 

mhop461@ecy.wa.gov 
      (360) 407-6435 

 
Technical Review Committee:  Dave Tucker, P.E. 
     Kitsap County 
     dtucker@co.kitsap.wa.us 

(360) 337-7292 
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BEFORE THE LAND USE BOARD OF APPEALS 1 

OF THE STATE OF OREGON 2 
 3 

AUTHUR BOUCOT, BARBARA BOUCOT, 4 
LANCE CADDY, JOE CASPROWIAK, 5 

PAM CASPROWIAK, LAURI CHILDERS, 6 
THERESA HANOVER, WILLIAM KOENITZER, 7 

SUSAN MORRE, JEFF MORRE, ROBERT SMYTHE, 8 
JUSTIN SOARES, LINA SOARES, 9 

GEORGE TAYLOR, LUCINDA TAYLOR  10 
and CAROLYN ver LINDEN, 11 

Petitioners, 12 
 13 

vs. 14 
 15 

CITY OF CORVALLIS, 16 
Respondent. 17 

 18 
LUBA No. 2007-200 19 

 20 
FINAL OPINION 21 

AND ORDER 22 
 23 
 Appeal from City of Corvallis.   24 
 25 
 Anne C. Davies, Eugene, filed the petition for review and argued on behalf of 26 
petitioners.   27 
 28 
 David E. Coulombe, Corvallis, filed the response brief and argued on behalf of 29 
respondent.  With him on the brief was Fewel, Brewer & Coulombe.   30 
 31 
 RYAN, Board Chair; BASSHAM, Board Member, participated in the decision.   32 
 33 
 HOLSTUN, Board Member, did not participate in the decision. 34 
 35 
  REMANDED 05/30/2008 36 
 37 
 You are entitled to judicial review of this Order.  Judicial review is governed by the 38 
provisions of ORS 197.850. 39 
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Opinion by Ryan. 1 

NATURE OF THE DECISION 2 

 Petitioners appeal a city decision approving conceptual and detailed development 3 

plans and a tentative subdivision plat for a 45-lot subdivision. 4 

FACTS 5 

 The subject property is an approximately 26-acre parcel located on the southeast 6 

slope of Country Club Hill in southwest Corvallis near the confluence of the Marys River 7 

and Willamette River.  The property is zoned Low Density Residential with a Planned 8 

Development Overlay (PD RS 3.5).  The property is currently vacant except for gravel roads.  9 

The applicant originally proposed to create 42 residential lots and four common tracts.  The 10 

planning commission denied the application, and the applicant appealed to the city council.  11 

After filing the local appeal, the applicant revised the application to include three additional 12 

residential lots as well as revised plot, grading/excavation, and tree preservation plans.  The 13 

city council overturned the planning commission decision and approved the application with 14 

conditions.  This appeal followed. 15 

MOTION TO FILE REPLY BRIEF AND MOTION TO STRIKE 16 

 Petitioners move to file a reply brief to respond to new matters raised in the response 17 

brief.  The city objects to the reply brief and moves that portions of the reply be stricken.  18 

The reply brief contains three sections (A, B, and C) that respectively address: (1) the 19 

statement of facts in the petition for review, (2) whether comprehensive plan policies are 20 

approval criteria, and (3) whether issues were waived because they were not raised below. 21 

 In the statement of facts in the petition for review, petitioners stated that the subject 22 

property was located on a significant hillside under the city code.  In the response brief, the 23 

city argues that the subject property is not located on a significant hillside.  In the reply brief, 24 

petitioners respond to that argument.  We agree with the city that that is not a new matter as 25 
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required under OAR 661-010-0039 to file a reply brief.  We will not consider section A of 1 

the reply brief. 2 

 In the petition for review, petitioners treated certain comprehensive plan policies as 3 

applicable approval criteria because they were listed as applicable criteria in the city’s notice.  4 

In the response brief, the city argues that while the policies may be “applicable criteria” they 5 

are not “approval” criteria.  This is a new matter that petitioners may respond to in a reply 6 

brief.  We will consider section B. 7 

 Section C replies to waiver arguments raised in the response brief.  The city argues 8 

that portions of section C should be stricken because petitioners should have anticipated a 9 

waiver challenge.  We do not agree.  The reply to the waiver challenge properly responds to 10 

a new matter.  We will consider section C. 11 

FIRST ASSIGNMENT OF ERROR 12 

 Prior to the planning commission hearings, planning staff prepared a staff report 13 

recommending denial of the application.  The planning commission adopted that staff report 14 

as its final decision.  After the applicant appealed the planning commission decision to the 15 

city council, planning staff prepared a second staff report that again recommended denial.  In 16 

approving the application, the city council adopted the findings from both staff reports that 17 

support the application, but not the findings in the staff reports adverse to the application.  18 

The city also adopted as findings the minutes of the two planning commission hearings and 19 

two city council hearings that support the application, but not the portions adverse to the 20 

application.  Petitioners argue that the city improperly attempted to adopt and incorporate 21 

portions of the staff reports and minutes in approving the application.  The city responds that 22 

it has adequately identified the documents that were adopted.   23 

A. Staff Reports 24 

 In Ellis v. City of Bend, 28 Or LUBA 332, 333 (1994), we held that the city’s denial 25 

of an application was not supported by adequate findings, where the city council 26 
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incorporated as findings a hearings officer’s decision approving the application, purporting 1 

to reject any findings in the hearings officer’s decision inconsistent with the city’s denial.  2 

We remanded because we could not tell which portions of the hearings officer’s decision had 3 

been incorporated and which rejected, and concluded that the incorporation failed and the 4 

city’s decision was not supported by adequate findings.  Similarly, in the present case, both 5 

staff reports recommended denial of the application, but the city council approved the 6 

application based on the staff reports, without identifying which portions of those staff 7 

reports are incorporated and which are rejected.  We agree with petitioners that incorporation 8 

of the staff reports fails and the findings are inadequate. 9 

B. Minutes  10 

 Petitioners also argue that the city erred in incorporating those portions of the minutes 11 

that support the application.  This case is similar to Soares v. City of Corvallis, ___ Or 12 

LUBA ___ (LUBA No. 2007-232, May 8, 2008), in that the city council attempted to 13 

incorporate the portions of the minutes that support the application as findings while 14 

rejecting those adverse to the application, without adequately identifying which portions are 15 

incorporated and which are rejected.  As we explained in Soares, the limitation to those 16 

portions of the minutes that support the application is too imprecise and is therefore 17 

ineffective.  Id. at slip op 5.   18 

 In Soares, however, we also explained that an ineffective incorporation of documents 19 

or minutes is not necessarily an independent basis for reversal or remand.  If there are other 20 

findings that are adequate to demonstrate compliance with applicable approval criteria, the 21 

ineffective incorporation of other findings may be harmless error.  In the first assignment of 22 

error, petitioners’ only reference to applicable approval criteria concerns solar access 23 

standards.  That reference is insufficiently developed to constitute an argument in support of 24 

the first assignment of error, and is insufficient for our review. 25 
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 We address petitioners’ challenges to other adopted findings below, and sustain some 1 

of those challenges.  However, petitioners’ arguments under the first assignment of error do 2 

not add anything to those bases for remand or provide an independent basis for remand.  3 

Therefore, the first assignment of error provides no independent basis for reversal or remand. 4 

 The first assignment of error is denied. 5 

SECOND ASSIGNMENT OF ERROR 6 

 Petitioners argue that the city erred in failing to provide proper notice of the amended 7 

proposal for a 45-lot subdivision.  According to petitioners, the city violated ORS 197.830(5) 8 

because the change from a 42-lot subdivision to a 45-lot subdivision occurred after the 9 

appeal from the planning commission and that fact was not provided in the notice for the city 10 

council hearing.1   11 

Even assuming petitioners are correct that the notice was inadequate, the remedy 12 

under ORS 197.830(5) is a tolling of the usual 21-day deadline for appealing final limited 13 

land use decisions to LUBA.  There is no issue regarding the timeliness of petitioners’ 14 

appeal.  ORS 197.830(5) does not provide a basis for reversal or remand, and petitioners do 15 

not provide any other authority for reversal or remand for inadequate notice. 16 

 The second assignment of error is denied. 17 

                                                 
1 ORS 197.830(5) provides: 

“If a local government makes a limited land use decision which is different from the proposal 
described in the notice to such a degree that the notice of the proposed action did not 
reasonably describe the local government’s final actions, a person adversely affected by the 
decision may appeal the decision to the board under this section: 

“(a) Within 21 days of actual notice where notice is required; or 

“(b) Within 21 days of the date a person knew or should have known of the decision 
where no notice is required.” 
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THIRD ASSIGNMENT OF ERROR 1 

 Petitioners argue that that the city’s findings are inadequate because the city 2 

organized the findings into general categories and failed to specifically address individual 3 

approval criteria.  Although petitioners reference in this assignment of error their later 4 

challenges to findings of compliance with individual approval criteria under separate 5 

assignments of error, an allegation of improper organization of the findings is not in itself an 6 

independent basis for reversal or remand.   7 

 The third assignment or error is denied. 8 

FOURTH ASSIGNMENT OF ERROR 9 

 The applicant filed applications for both Conceptual Development Plan (CDP) and 10 

Detailed Development Plan (DDP) approvals.  Corvallis Land Development Code (LDC) 11 

2.5.50.01.a.3 requires the applicant to provide as part of DDP application “[ty]pical 12 

elevations of buildings and structures (which may be submitted on additional sheets) 13 

sufficient to indicate the architectural intent and character of the proposed development[.]”  14 

Under LDC 2.5.50.04, a DDP is deemed to conform to the CDP provided the DDP complies 15 

with the review standards for CDP approval, at LDC 2.5.40.04.   16 

 LDC 2.5.40.04 requires that a CDP must be consistent with the city’s comprehensive 17 

plan.2  Corvallis Comprehensive Plan (CCP) 4.6.7(G) requires in relevant part that 18 

development “demonstrate a concern” for views from and to the hillside.  CCP 9.2.5  19 

                                                 
2 LDC 2.5.40.04 provides  in relevant part: 

“Requests for approval of a Conceptual Development Plan shall be reviewed to assure 
consistency with the purposes of this chapter, policies and density requirements of the 
Comprehensive Plan, and any other applicable policies and standards adopted by the City 
Council.  In addition, the following compatibility factors shall be considered: 

“* * * * * 

“Visual elements (scale, structural design and form, materials, and so forth) 

“ * * * * *” 
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requires development to “reflect neighborhood characteristics.” CCP 9.2.5 provides that 1 

“[d]evelopment shall reflect neighborhood characteristics appropriate to the site and area,” 2 

and CCP 9.2.1 provides that land use decisions “protect and maintain” these neighborhood 3 

characteristics.   4 

 In their fourth assignment of error, petitioners argue that the city’s findings regarding 5 

the applications’ compliance with visual compatibility and neighborhood characteristics 6 

compatibility criteria found in the CCP are not supported by substantial evidence because the 7 

applicant was required to but did not provide a graphic of typical elevations for the proposed 8 

houses.  Absent that graphic, petitioners argue, the city could not find that the development 9 

complies with code and comprehensive plan visual and neighborhood compatibility 10 

requirements.  Petitioners also argue that the city’s findings regarding visual and 11 

neighborhood compatibility are inadequate because the findings rely in part on the 12 

applicant’s agreement to comply with inapplicable 2006 LDC provisions.  We address each 13 

argument in turn. 14 

In supplemental findings adopted by the city council, the city found in relevant part: 15 

“The Council notes that the application does not propose typical building 16 
elevations, floor plans, or building footprints to demonstrate compliance with 17 
the neighborhood characteristics outlined in CCP 9.2.5.  The Council notes 18 
that the absence of typical building elevations, floor plans, and building 19 
footprints was raised as a concern by the Planning Commission and in public 20 
testimony.  The Council notes that * * * construction of homes on the site will 21 
be subject to development standards in the 2006 LDC.  * * * Council notes 22 
that LDC 4.10 provides a menu of Code permitted design options that 23 
development will be required to adhere to. * * * 24 

“The Council finds that the proposed site design responds to the prevalent site 25 
characteristics noted above, and to the desired neighborhood characteristics 26 
specified in CCP 9.2.5 * * * Given these findings, * * * the City Council finds 27 
that the * * * development is compatible with the housing types in the 28 
surrounding neighborhood, including one and two-story detached single 29 
family housing to the north, south and west. 30 

“The City Council notes that concerns were raised through public testimony 31 
that building heights would be excessive and would negatively impact views 32 
from and of the hillside of the proposed development.  Council notes that the 33 
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application does not seek to vary from LDC standards for building heights.  1 
The City Council notes that nearly 90% of the trees on the site will be 2 
preserved, most in open space tracts. 3 

“The City Council finds that building to permitted heights of the underlying 4 
low density residential zone will not result in negative impacts and will 5 
protect views from the hill to the maximum extent practicable given the desire 6 
to locate development outside of tree groves.  The Council finds that the 7 
preservation of the majority of the site’s trees, and the installation of the street 8 
trees will buffer views of development when looking at the site from points 9 
off the subject site.”  Record 29-30. 10 

 The city does not dispute that the required typical building elevation drawings are 11 

intended to help demonstrate compliance with the criteria at LDC 2.5.40.04, including 12 

consistency with the cited CCP policies regarding neighborhood characteristics.  However, 13 

the city relies in large part on the applicant’s agreement to demonstrate, in a future review 14 

proceeding, compliance with Section 4.10 of the 2006 LDC standards governing design to 15 

conclude that the development complies with LDC 2.5.40.04, including the requirements for 16 

compatible visual elements and compatibility with neighborhood characteristics.  See n 4, 17 

infra.  As we explain below in our discussion of the fifth assignment of error, the city’s 18 

reliance on the applicant’s agreement to comply in the future with inapplicable 2006 LDC 19 

design standards is insufficient to show that the development currently meets the applicable 20 

code and comprehensive plan requirements regarding compatibility with neighborhood 21 

characteristics.   22 

The city’s remaining findings do not demonstrate a basis to conclude that the 23 

proposed development complies with the code and plan compatibility requirements, in the 24 

absence of the required typical building elevations.  On remand, the city must either require 25 

submission of the typical building elevations, or in their absence identify a sufficient 26 

evidentiary basis to conclude that the development complies with applicable criteria.  See 27 

Save Oregon’s Cape Kiwanda v. Tillamook Cty., 177 Or App 347, 362, 34 P3d 745 (2001) 28 

(failure to submit required application materials may be a basis to remand a permit approval 29 
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if the record as a whole does not contain information sufficient to support a finding of 1 

compliance with applicable approval criteria).   2 

 The fourth assignment of error is sustained. 3 

FIFTH ASSIGNMENT OF ERROR 4 

 Petitioners argue that the city misapplied the applicable criteria relevant to hillside 5 

development and that the findings addressing those criteria are inadequate and not supported 6 

by substantial evidence.  The applicant submitted two possible grading and excavation plans 7 

before the planning commission.  The planning commission found neither plan was adequate 8 

to demonstrate compliance with CCP 4.6.7.3  After filing its local appeal with the city 9 

council, the applicant submitted a revised grading plan that staff again recommended denying 10 

for failure to comply with CCP 4.6.7.  The city council approved the revised grading plan 11 

                                                 
3 CCP 4.6.7 provides: 

“In areas where development is permitted, standards in the Land Development Code for 
hillside areas will achieve the following: 

“A. Plan development to fit the topography, soil, geology, and hydrology of hillsides and 
to ensure hillside stability both during and after development. 

“B. Preserve the most visually significant slopes and ridgelines in their natural state by 
utilizing techniques such as cluster development and reduced densities. 

“C. Preserve significant natural features such as tree groves, woodlands, the tree-
meadow interface, and specimen trees. 

“D. Align the built surface infrastructure, such as roads and waterways, with the natural 
contours of terrain and minimize cutting and filling in developments. 

“E. Minimize soil disturbances and the removal of native vegetation and avoid these 
activities during winter months unless impacts can be mitigated. 

“F. Design developments and utilize construction techniques that minimize erosion and 
surface water runoff. 

“G. Demonstrate a concern for the view of the hills as well as the view from the hills.  

“H. Provide landscaping that enhances the identified open space resources. 

“I. Design developments that consider landscaping management that will minimize the 
threat of fire on improved property spreading to wildland habitat.” 
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with conditions, in particular, condition 27.  We address each of petitioners’ subassignments 1 

of error in turn. 2 

A. Whether City Applied the Correct Standard 3 

Petitioners argue that the city applied the wrong standard to evaluate whether the 4 

revised grading plan complied with the applicable CCP provisions.  According to petitioners, 5 

the city council found that the revised plan was acceptable because it minimized cuts and 6 

fills “compared to the plans submitted to the Planning Commission.”  Record 35.   7 

If that were the only finding made by the city council, we would agree with 8 

petitioners that the city failed to apply the correct approval criteria, the CCP policies.  As 9 

petitioners recognize, however, the city also adopted other findings explaining why it 10 

believed the applicable CCP provisions were satisfied.  Petitioners state that those findings 11 

are conclusory and not supported by substantial evidence and challenge them in a separate 12 

subassignment of error.  We address those findings in turn.  The city’s finding regarding the 13 

difference between the revised and original plans is surplusage, however, and does not 14 

provide an independent basis for reversal or remand. 15 

This subassignment of error is denied. 16 

B. Adequacy of Condition 27 17 

 The 2006 LDC hillside development standards are not applicable to the challenged 18 

decision.  Rather, CCP 4.6.7 is applicable.4  After the planning commission denied the 19 

application for noncompliance with CCP policies including CCP 4.6.7, the applicant 20 

proposed what became condition 27, requiring the lots to be developed in accordance with 21 

                                                 
4 The 2006 version of the LDC was adopted to implement the policies of the 1998 CCP, but the challenged 

decision was deemed complete before the 2006 LDC went into effect. Thus the 2006 LDC is not directly 
applicable.  The city explains that the 1998 CCP is applicable to the challenged decision, and that CCP 
anticipated that there would be a period of time between the effective date of the CCP and the effective date of 
the 2006 LDC where the CCP policies to be implemented by the 2006 LDC would be directly applicable.   
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2006 LDC Chapter 4.5 – Natural Hazards and Hillside Development Provisions and 2006 1 

LDC Chapter 4.10 – Pedestrian Oriented Design Standards. Record 21.  The city council 2 

accepted that condition, and based on the condition and a future demonstration of compliance 3 

with the 2006 LDC hillside development standards found that the proposed grading plan 4 

complies with applicable criteria, including CCP 4.6.7.  5 

 According to petitioners, the city cannot demonstrate that CCP 4.6.7 is satisfied by 6 

imposing a condition that the 2006 LDC hillside provisions will be complied with in the 7 

future, for two reasons.  First, petitioners argue, that condition amounts to an unlawful 8 

deferral of a finding of compliance with an applicable approval criterion under Rhyne v. 9 

Multnomah County, 23 Or LUBA 442 (1992).  Second, petitioners argue, even if such a 10 

condition did not amount to an unlawful deferral of a finding of compliance with an 11 

applicable approval criterion, the revised grading plan does not and cannot comply with the 12 

2006 LDC hillside development standards. 13 

  We need not address the numerous challenges that petitioners raise regarding  14 

whether the application can satisfy all the requirements of the 2006 LDC hillside 15 

development provisions, because we agree with petitioners that the city’s findings regarding 16 

whether the provisions of CCP 4.6.7 are satisfied are inadequate.  First, the city’s adopted 17 

findings do not address compliance with each of the provisions of CCP 4.6.7.  Instead, the 18 

city appears to have concluded that compliance with the 2006 LDC hillside development 19 

provisions in a future review process will suffice to demonstrate compliance with CCP 4.6.7.  20 

However, even assuming that is the case, the city cannot defer such a demonstration of 21 

compliance with CCP 4.6.7 to a future review process that does not provide notice or 22 

opportunity for public participation.  Rhyne, 23 Or LUBA at 447-48.5  If the city is going to 23 

                                                 
5 In Rhyne, we stated: 

“Where the evidence presented during the first stage approval proceedings raises questions 
concerning whether a particular approval criterion is satisfied, a local government essentially 
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rely on compliance with the 2006 hillside development standards to demonstrate compliance 1 

with CCP 4.6.7, it must address those 2006 standards in a process that provides notice and 2 

opportunity for public participation.   3 

Second, even if the city had addressed the 2006 hillside development standards in this 4 

proceeding or required that those standards be addressed as part of a review process that 5 

provides notice and opportunity for public participation, it is not clear why the city believes 6 

that compliance with the 2006 LDC will suffice to demonstrate compliance with CCP 4.6.7.  7 

The city states in its brief that the 2006 LDC hillside development provisions implement 8 

CCP 4.6.7.  However, the findings do not state that position, and the relationship between the 9 

CCP policy and the 2006 code standards is not clear to us.  Because the city’s findings do not 10 

specifically address the CCP policies and do not explain how compliance with 2006 LDC 11 

hillside development standards is sufficient to demonstrate compliance with those policies, 12 

the city’s findings are inadequate.  13 

  This subassignment of error is sustained. 14 

C. DOGAMI or Department of Forestry Review 15 

Petitioners argue that the city failed to comply with ORS 195.260(1)(b), which 16 

provides that a local government: 17 

                                                                                                                                                       
has three options potentially available. First, it may find that although the evidence is 
conflicting, the evidence nevertheless is sufficient to support a finding that the standard is 
satisfied or that feasible solutions to identified problems exist, and impose conditions if 
necessary. Second, if the local government determines there is insufficient evidence to  
determine the feasibility of compliance with the standard, it could on that basis deny the 
application. Third, if the local government determines that there is insufficient evidence to 
determine the feasibility of compliance with the standard, instead of finding the standard is 
not met, it may defer a determination concerning compliance with the standard to the second 
stage. In selecting this third option, the local government is not finding all applicable 
approval standards are complied with, or that it is feasible to do so, as part of the first stage 
approval (as it does under the first option described above). Therefore, the local government 
must assure that the second stage approval process to which the decision making is deferred 
provides the statutorily required notice and hearing, even though the local code may not 
require such notice and hearing for second stage decisions in other circumstances. Holland v. 
Lane County, 16 Or LUBA 583, 596-97 (1988).” (footnotes omitted). 
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“May require a geotechnical report and, if a report is required, shall provide 1 
for a coordinated review of the geotechnical report by the State Department of 2 
Geology and Mineral Industries [DOGAMI] or the State Forestry Department, 3 
as appropriate, before issuing a building permit for a site in a further review 4 
area.” 5 

Petitioners argue that the subject property is identified as having high landslide risks.  6 

According to petitioners, because the city required a geotechnical report and that report was 7 

not reviewed by DOGAMI, the city violated ORS 195.260(1)(b). 8 

 While it is true that the city required a geotechnical report and that DOGAMI did not 9 

review that report, petitioners do not contend and it does not appear to be the case that the 10 

subject property is a “site in a further review area.”  OAR 632-007-0010(1) provides the 11 

definition for a “further review area”: 12 

“‘Further review area’ for the purpose of this division, means an area of land 13 
that may be subject to rapidly moving landslides as specifically mapped by 14 
[DOGAMI] for the purpose of implementing ORS 195.260(4)(a).” 15 

 While petitioners’ experts testified that the subject property is in a high landslide risk 16 

area, there is no dispute that DOGAMI has not identified the subject property as a further 17 

review area pursuant to ORS 195.260.  Because the subject property is not in a “further 18 

review area” the city was not required to have DOGAMI review the geotechnical report and 19 

the city did not violate ORS 195.260(1)(b).6 20 

 This subassignment of error is denied. 21 

D. Whether Grading Will Exceed Eight Feet 22 

In order to demonstrate compliance with CCP 4.6.7(D), the city found that the revised 23 

grading plan “will generally limit cuts and fills to eight feet.”  Record 36.  Petitioners argue 24 

that that finding is not supported by substantial evidence.  While petitioners appear to be 25 

correct, the city will need to adopt new findings on remand that either explain how the 2006 26 

                                                 
6 We also agree with the city that ORS 195.260(1)(b) applies to the issuance of building permits, not the 

issuance of land use permits.  Because the challenged decision does not issue any building permits, it would not 
violate ORS 195.260 even if the statute were applicable. 
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LDC hillside grading standards implement each of the CCP 4.6.7 provisions or find 1 

compliance with each of the provisions of CCP 4.6.7.  Because the city will have to adopt 2 

new findings, it would serve no purpose to address petitioners’ substantial evidence 3 

challenge to the current findings. 4 

We do not reach this subassignment of error. 5 

The fifth assignment of error is sustained, in part. 6 

SIXTH ASSIGNMENT OF ERROR 7 

 Petitioners argue that the city misapplied the criteria applicable to stormwater 8 

drainage and that the findings addressing those criteria are not supported by substantial 9 

evidence. 10 

A. Whether the City Erred in Allowing Activities Within Natural Drainageways 11 

The applicant’s geotechnical report identified two potential “drainages” on the 12 

subject property – the east drainage and the west drainage.  The city found that the east 13 

drainage met the LDC definition of natural drainageway and therefore certain restrictions 14 

apply to development in the drainageway.  The city found that the west drainage did not meet 15 

the LDC definition of natural drainageway and thus development in that area was not subject 16 

to the same restrictions.  Petitioners first argue that the city erred in determining that the west 17 

drainage was not a natural drainageway. 18 

The city responds that this issue is waived under ORS 197.763(1) and 197.835(3) 19 

because the issue was not raised below with sufficient specificity for the city to address the 20 

issue.  Petitioners respond that there were substantial discussions regarding development in 21 

drainageways and that the city itself specifically raised the issue of whether the west drainage 22 

was a natural drainageway.  We have reviewed the record citations provided by petitioners 23 

regarding where they argue they raised the issue below.  While petitioners are correct that the 24 

issue of development in drainageways was discussed, we see nothing indicating that the issue 25 

of whether the west drainage met the definition of a natural drainageway under the LDC was 26 
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ever raised.  We have also reviewed the record citation where petitioners argue the city raised 1 

the issue.  In the staff report to the planning commission, staff discusses the applicable 2 

criteria and explains why the east drainage is a natural drainageway and why the west 3 

drainage is not a natural drainageway.  The staff report does not consider alternative points of 4 

view or conflicting evidence in making the determination that the west drainage is not a 5 

natural drainageway.  As far as we are directed, the only position taken by the applicant, 6 

staff, or opponents below was that the west drainageway was not a natural drainageway.  7 

That is not sufficient to raise the issue below.  The issue is waived. 8 

Petitioners also argue that the city misapplied LDC 4.5.110(b), which prohibits most 9 

activities in drainageways and wetlands, and LDC 4.5.120, which requires mitigation for 10 

disturbances to drainageways and wetlands.  The city allowed crossings to be constructed in 11 

drainageways when the drainageways must be crossed to allow appropriate development of 12 

the property.  The city interpreted the LDC to allow such crossings when necessary despite 13 

the restrictions of LDC 4.5.110(b), as long as mitigation occurred pursuant to LDC 4.5.120.  14 

While we are inclined to agree with the city’s interpretation, we also agree with the city that 15 

the issue was not raised below with sufficient specificity to preserve the issue at LUBA.  16 

ORS 19.763(1); ORS 197.835(3). 17 

This subassignment of error is denied. 18 

B. Compliance With Drainage Criteria 19 

Petitioners argue that the city’s findings of compliance with CCP 4.11.12 are 20 

inadequate and are not supported by substantial evidence.  CCP 4.11.12 provides: 21 

“Development upslope of wetlands shall minimize interference with water 22 
patterns discharging to wetlands, and shall minimize detrimental changes in 23 
water quality for waters discharging to wetlands.” 24 

 According to petitioners, due to the steep slopes on the subject property, drainage is 25 

especially important due to the potential for flooding on downslope properties.  Because the 26 

applicant did not submit a drainage plan, petitioners argue there is no way to demonstrate 27 
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that CCP 4.11.12 is satisfied.  The city relies on the supplemental findings at Record 42-44 1 

and conditions of approval imposed regarding drainage, including conditions 8, 18, 19, and 2 

20.  In particular, condition 19 requires that the applicant submit engineered calculations 3 

demonstrating that the storm drainage facilities will match pre-and post-development flows.   4 

 The problems with the city’s findings are similar to the problems identified by 5 

petitioners in the first and third assignments of error.  While there are a page and a half of 6 

supplemental findings regarding drainage, it is difficult to tell which findings concern CCP 7 

4.11.12.  A greater problem is that the supplemental findings also repeatedly reference the 8 

“incorporated findings” in which the city attempted to incorporate the portions of staff 9 

reports and minutes that were favorable to the application.  As we discussed in the first 10 

assignment of error, that purported incorporation was ineffective.  Further, the city appears to 11 

have completely deferred consideration of proposed drainage plans and facilities to a 12 

subsequent review process that does not provide for notice or opportunity for public input.  13 

As we explained above in our resolution of the fifth assignment of error, such a deferral is 14 

inadequate to justify a finding of compliance with an applicable criterion.  15 

 Because the supplemental findings themselves do not adequately demonstrate that 16 

CCP 4.11.12 is satisfied, and the purportedly incorporated findings cannot bolster the city’s 17 

determination, the city’s finding that CCP 4.11.12 is satisfied is inadequate. This 18 

subassignment of error is sustained. 19 

 The sixth assignment of error is sustained, in part. 20 

SEVENTH ASSIGNMENT OF ERROR 21 

 Petitioners argue that the city’s findings regarding protection of environmentally 22 

significant resources, including upland prairie and habitat, tree preservation, wetlands, and 23 

pond turtles, are inadequate and not supported by substantial evidence.  24 

A number of CCP policies cited by petitioners require that city minimize negative 25 

impacts on environmentally significant resources.  As in the second subassignment of the 26 

EXHIBIT VI - 16
LUBA REMAND



Page 17 

sixth assignment of error, the findings addressing these CCP policies lump numerous 1 

approval criteria together in a manner that makes it difficult to determine which findings are 2 

applicable to which approval criteria.  An even greater problem is that the city relies on 3 

purportedly incorporated findings from staff reports and minutes.  As discussed earlier, those 4 

purported incorporations were ineffective, and because the findings rely on those ineffective 5 

incorporations, the findings are inadequate.   6 

 The seventh assignment of error is sustained. 7 

 The city’s decision is remanded. 8 
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3.1 - 1 LDC Amended 03/14/96, 03/12/98, & 07/02/98

CHAPTER 3.1
RS-3.5 (LOW DENSITY) DISTRICT

Section 3.1.10 - PURPOSE

This district implements the Low Density Comprehensive Plan designation, which allows a range of 2-6
dwelling units per acre.  It is intended to provide low density family residential areas together with a full range
of urban services in order to maintain stable residential neighborhoods.

Section 3.1.20 - PERMITTED USES

3.1.20.01 - General Development

a. Primary Uses Permitted Outright

1. (a) Residential Use Types:
<  Family

(b) Residential Building Types
<  Single Detached 

2. Civic Use Types:
<  Community Recreation
<  Public Safety Services

b. Accessory Uses Permitted Outright

1. Essential Services
2. Family Day Care, as defined in Chapter 1.6
3. Home Business, as defined in Chapter 1.6
4. Horticulture (personal use)
5. Model Dwelling Units (to be reviewed and approved at time of project approval)
6. Sports and Recreation (personal use)
7. Tree, Row, and Field Crops (personal use)
8. Required off-street parking for uses permitted in this district in accordance with

Chapter 4.1
9. Other development customarily incidental to the primary use in accordance with

Chapter 4.3
10. Accessory Dwelling Units subject to provisions in Chapter 4.9.40.
11. Colocated/attached wireless telecommunication facilities on nonresidential structures

that do not increase the height of the existing structures, subject to the standards in
Chapter 4.9
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3.1 - 2 LDC Amended 03/14/96, 03/12/98, & 07/02/98

3.1.20.02 - Special Development - Uses Allowed through Discretionary Review

a. Type I:  Conditional Development - Subject to review in accordance with Chapter 2.3
and all other applicable provisions of this Code.

1. Cultural Exhibits and Library Services
2. Funeral and Interment Services (interring and cemeteries only)
3. Lodges, Fraternal and Civil Assembly
4. Major Services and Utilities
5. Minor Utilities subject to standards in Chapter 4.9
6. Planned Developments in accordance with  Chapter 2.5
7. Religious Assembly
8. Sports and Recreation (Participant and Spectator - General)
9. Colocated/attached wireless telecommunication facilities on nonresidential

structures that increase the height of the existing structures, subject to the
standards in Chapter 4.9.

10. Freestanding wireless telecommunication facilities, subject to the standards
in Chapter 4.9.

b. Type II:  Plan Compatibility Review - Subject to review in accordance with Chapter 2.13
and other applicable provisions of this Code. 

1. Projections, such as chimneys, spires, domes and towers not used for human
occupancy exceeding 75 ft in height, in accordance with Section 4.9.50.
Note:  Flagpoles are subject to height requirements of Section 4.7.70.b.

Section 3.1.30 - RS-3.5 DEVELOPMENT STANDARDS

Standard

a.  Lot Area 8,000 sq. ft (minimum)

b.  Lot Width 65  ft - (minimum average)

c.  Setbacks
Front yard
Rear yard
Side yard (interior)
Corner Lot

25 ft minimum
25 ft minimum
 8 ft minimum
20 ft on side abutting the street

d.  Structure Height 30 ft maximum - nor shall it exceed a solar
envelope approved under Chapter 2.18 or 4.6

e.  Building Site Coverage No maximum

f.  Off-Street Parking See Chapter 4.1 
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LDC December 31, 2006; revised June 18, 20073.2-1

CHAPTER 3.2

LOW DENSITY (RS-5) ZONE

Section 3.2.10 - PURPOSE

This zone implements the Low Density Residential Comprehensive Plan designation, which

allows from two to six dwelling units per acre.  The RS-5 Zone is retained to provide land

use and development standards for areas of the City that were zoned RS-5 and platted to

urban densities as of  December 31, 2006.  Additionally, the RS-5 Zone is retained for

areas of the City that were zoned RS-5 as of  December 31, 2006, and are less than or

equal to one acre in size. 

The RS-5 Zone also applies to single-family residential areas greater than one acre in size

and that were zoned RS-3.5 at the time of adoption of this Code.  The RS-5 Zone is

intended to provide opportunities for a broader range of lot sizes and Housing Types,

consistent with Comprehensive Plan policies that support comprehensive neighborhoods

and affordable housing.

Section 3.2.20 - PERMITTED USES

3.2.20.01 -  Ministerial Development

a. Primary Uses Permitted Outright

1. Residential Use Types - Family

2. Residential Building Types -

a) Single Detached 

b) Single Detached - Zero Lot Line

c) Single Attached - Zero Lot Line, two units

d) Attached - Townhouse, three units

e) Duplex 

f) Multi-dwelling - Triplex only
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3. Civic Use Types -

a) Community Recreation

b) Postal Services - Customer

c) Public Safety Services

b. Accessory Uses Permitted Outright

1. Accessory Dwelling Units subject to provisions in Section 4.9.40 of

Chapter 4.9 - Additional Provisions

2. Colocated/attached Wireless Telecommunication Facilities on

nonresidential structures that do not increase the height of the

existing structures, subject to the standards in Chapter 4.9 -

Additional Provisions

3. Essential Services

4. Day Care, Family, as defined in Chapter 1.6 - Definitions

5. Home Business, as defined in Chapter 1.6 - Definitions

6. Horticulture - personal use

7. Model Dwelling Units 

8. Other development customarily incidental to the Primary Use in

accordance with Chapter 4.3 - Accessory Development Regulations

9. Required off-street parking for Uses permitted in this zone in

accordance with Chapter 4.1 - Parking, Loading, and Access

Requirements

10. Sports and Recreation - personal use

11. Tree, Row, and Field Crops - personal use
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3.2.20.02 - Special Development 

Conditional Development - Subject to review in accordance with Chapter 2.3 -

Conditional Development and all other applicable provisions of this Code.

a. Colocated/attached Wireless Telecommunication Facilities on nonresidential

structures that increase the height of the existing structures, subject to the

standards in Chapter 4.9 - Additional Provisions

b. Day Care, Commercial Facility, as defined in Chapter 1.6 - Definitions

c. Cultural Exhibits and Library Services

d. Freestanding Wireless Telecommunication Facilities, subject to the

standards in Chapter 4.9 - Additional Provisions

e. Funeral and Interment Services - Interring and Cemeteries

f. Group Residential 

g. Group Residential/Group Care

h. Lodges, Fraternal and Civic Assembly

i. Major Services and Utilities

j. Minor Utilities subject to standards in Chapter 4.9 - Additional Provisions

k. Participant Sports and Recreation - Indoor and Outdoor

l. Religious Assembly

m. Residential Care Facilities

n. Schools

3.2.20.03 -  General Development

Plan Compatibility Review - Subject to review in accordance with Chapter 2.13 -

Plan Compatibility Review and other applicable provisions of this Code. 
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Projections such as chimneys, spires, domes, and towers not used for human

occupancy and exceeding 20 ft. over the height of the structure or 40 ft. in height,

whichever is less, in accordance with Section 4.9.50 of Chapter 4.9 - Additional

Provisions.  Note: Flagpoles are subject to height requirements in Section 4.7.70.b

of Chapter 4.7 - Sign Regulations.

Section 3.2.30 - RS-5 DEVELOPMENT STANDARDS

Table 3.2-1

Standard

a. Minimum Density 2 units per acre for existing platted lots as of 

December 31, 2006; however, all new Residential

Subdivisions and Planned Developments in this

zone shall achieve a minimum density of 3 units

per dwelling acre.

b. Maximum Density 6 units per acre

c. Minimum Lot Area

  1. Single Detached and Attached

  2. Duplex

  3. Triplex

6,000 sq. ft.

8,000 sq. ft.

12,000 sq. ft.

d. Minimum Lot W idth

  1. Single Detached and Attached

  2. Duplex

  3. Triplex

60 ft.

80 ft.

120 ft.
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1

For Detached Zero Lot Line dwelling units, prior to Building Permit approval, the applicant shall submit

a recorded easement between the subject property and abutting lot next to the yard having the zero

setback.  This easement shall be sufficient to guarantee rights for maintenance purposes of

structures and yard, but in no case shall it be less than five ft. in width.

LDC December 31, 2006; revised June 18, 20073.2-5

e. Minimum Setbacks (all Building Types)

 1. Front yard 

 

2. Rear yard   

 

3. Side yard 

  a) Single Detached

   b) Single Attached and Zero

Lot Line Detached 

   c) Duplex and Triplex

 

4. Corner lot

See also “k,” and “l,” below.

15 ft.  Also, unenclosed porches may encroach

into front yards up to a maximum of 6 ft.

15 ft. 

5 ft. minimum each side yard

0 ft. one side; 8 ft. minimum on opposite side1

10 ft. minimum each side 

Also, interior attached townhouses exempt from

interior side yard setbacks.

15 ft. on side abutting the street and vision

clearance in accordance with Section 4.1.40.c of

Chapter 4.1 - Parking, Loading, and Access

Requirements.

f. Minimum Garage/Carport Setbacks

1. Garage/carport entrance parallel to

street

2. Garage/carport entrance

sideways/perpendicular to street

See also “k,” and “l,” below.

19 ft.

15 ft.

Setbacks from alleys in accordance with Section

4.0.60.j of Chapter 4.0 - Improvements Required

with Development.

Garages/carports are also subject to the

provisions in Chapter 4.10 - Pedestrian Oriented

Design Standards.
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g. Minimum Setbacks and Buffering from

Actively Farmed  Open Space-Agricultural

(OS-AG) Land

See also “k,” and “l,” below.

W hen residential development is proposed

abutting Actively Farmed OS-AG Land, a minimum

50 ft.-wide continuous plant or plant/berm buffer is

required.  It is the applicant’s responsibility to

provide this buffer.

The minimum setback for lands adjacent to

Actively Farmed OS-AG Land is 100 ft.    Any

intervening right-of-way may be included in the

100-ft. setback measurement.

Structures that existed on December 31, 2006,

and that would fall within the 100-ft setback from

Actively Farmed OS-AG Land shall not be

considered as non-conforming structures and no

additional buffering is required to maintain the

existing development.

h. Maximum Structure Height 30 ft., not to exceed a solar envelope approved

under Chapter 2.18 - Solar Access Permits, or

Chapter 4.6 - Solar Access.

i. Maximum Lot Coverage 50 percent of lot area maximum; interior attached

townhouses exempt from this provision

j. Off-street Parking See Chapter 4.1 - Parking, Loading, and Access

Requirements.

k. Outdoor Components Associated with Heat

Pumps and Similar Equipment for

Residential Structures

Shall not be placed within any required setback

area. 

W hen located outside a setback area, but within

five to 10 ft. of a property line, such equipment

shall be screened on all sides with a solid fence or

wall at least one ft. higher than the equipment. 

W hen located outside a setback area, but greater

than 10 ft. from a property line, such equipment

requires no screening. 

l. Outdoor Components Associated with Heat

Pumps and Similar Equipment for

Nonresidential Structures

Shall be in accordance with Chapter 4.2 -

Landscaping, Buffering, Screening, and Lighting. 

m. Minimum Assured Development Area

(MADA)

See Chapter 4.11 - Minimum Assured

Development Area (MADA).  

n. Natural Hazards and Hillsides See Chapter 4.5 - Natural Hazard and Hillside

Development Provisions. 

o. Significant Vegetation See Chapter 4.2 - Landscaping, Buffering,

Screening, and Lighting and Chapter 4.12 -

Significant Vegetation Protection Provisions. 
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p. Riparian Corridors & Locally Protected

W etlands

See Chapter 4.13 - Riparian Corridor and W etland

Provisions. 

q. Landscaping See Section 3.2.40, below, and Chapter 4.2 -

Landscaping, Buffering, Screening, and Lighting. 

r. Required Green Area and Private Outdoor

Space

See Section 3.2.40, below.

Section 3.2.40 - GREEN AREA REQUIREMENTS

a. A minimum of 50 percent of the gross lot area, and a minimum of 30 percent for

center-unit townhouses on interior lots, shall be retained and improved or

maintained as permanent Green Area, as defined in Chapter 1.6 - Definitions.  A

minimum of 15 percent of the gross lot area shall consist of vegetation consisting

of landscaping or naturally preserved vegetation. 

b. Landscaping within the required Green Area shall be permanently maintained in

accordance with Chapter 4.2 - Landscaping, Buffering, Screening, and Lighting.

Landscaping shall primarily consist of ground cover, ferns, trees, shrubs, or other

living plants with sufficient irrigation to properly maintain all vegetation. Drought-

tolerant plant materials are encouraged.  Design elements such as internal

sidewalks, pedestrian seating areas, fountains, pools, sculptures, planters, and

similar amenities may also be placed within the permanent Green Areas. 

c. Within the required Green Area for single-family dwellings (attached and detached)

and duplexes, a Private Outdoor Space equal to at least 10 percent of the total lot

area per dwelling unit shall be designed to be viewable and accessed by the interior

space via doors and windows.  Within the required Green Area for Multi-dwellings,

a Private Outdoor Space equal to at least 48 sq. ft. per dwelling unit shall be

designed to be viewable and accessed by the interior space via doors and

windows.  These Private Outdoor Space requirements may be met by providing

private side or rear yard areas, patios, and/or balconies for dwelling units.

Section 3.2.50 - MIX OF HOUSING TYPES

A mix of permitted Housing Types is encouraged in the RS-5 Zone and shall be required

for larger development projects in the zone.  To promote such a mix, developments greater

than five acres in size shall comply with the variety of Housing Types requirements outlined

in Chapter 4.9 - Additional Provisions.
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Section 3.2.60 - COMPLIANCE WITH CHAPTER 4.10 - PEDESTRIAN ORIENTED

DESIGN STANDARDS 

The requirements in Chapter 4.10 - Pedestrian Oriented Design Standards shall apply to

the following types of development in the RS-5 Zone:

a. All new buildings or structures for which a valid permit application has been

submitted after December 31, 2006;

b. Developments subject to Conditional Development and/or Planned Development

approval, as required by a Condition(s) of Approval(s); and

c. Independent or cumulative expansion of a nonresidential structure in existence and

in compliance with the Code on December 31, 2006, or constructed after

December 31, 2006 pursuant to a valid Conceptual or Detailed Development Plan

approved on or before December 31, 2006, shall comply with the pedestrian

requirements of Chapter 4.10 - Pedestrian Oriented Design Standards as outlined

in Section 4.10.70.01.

Section 3.2.70 - VARIATIONS

Except as limited by provisions within the chapters listed in Section 3.2.30 “m” through “q”,

variations from development and design standards, such as standards in this Chapter and

in other chapters of this Code that discuss parking, landscaping, public improvements, and

Pedestrian Oriented Design Standards, may be allowed through the processes outlined in

Chapter 2.5 - Planned Development and Chapter 2.12 - Lot Development Option. 
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Section  4.5.80 - HILLSIDE DEVELOPMENT STANDARDS

4.5.80.01 - Purposes - 

Hillside Development standards have been developed for the following purposes: 

a. To plan development to fit the topography, soil, geology, and hydrology of
hillsides;

b. To align the built surface infrastructure, such as streets and waterways,
with the natural contours of terrain; and to minimize cutting and filling in
developments;

c. To minimize soil disturbances and the removal of native vegetation, and to
avoid these activities during winter months, unless impacts can be
mitigated;

d. To encourage the design of developments and the utilization of
construction techniques that minimize erosion and surface water runoff;

e. To balance a view of the hills with the view from the hills;

f. To provide or maintain landscaping that enhances the identified open
space resources; and

g. To design developments that consider landscaping management that will
minimize the threat of fire on improved property and the spreading of fire
to wildland habitat.

 

d. Individual Lot Grading Standards -  These standards are in addition to Section
4.5.80.04.c, above, and apply to lots which contain slopes equal to or greater
than 10 percent, as mapped on the Natural Hazards Map.

1. Maximum Allowed Cut Depth and Fill Height - The following
standards govern the maximum cut depth and fill height:

 

Extenuating Conditions Maximum Cut and Fill
Height

No Extenuating Conditions Eight-ft. Standard

One Extenuating Condition 10-ft. Standard only where
allowed to work around
extenuating condition
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Extenuating Conditions Maximum Cut and Fill
Height

Two Extenuating Conditions 12-ft. Standard only where
allowed to work around
extenuating conditions

If lot would otherwise be
unbuildable

The least extensive cut and
fill necessary, not to exceed
the 12-ft. Standard, to reach
the Minimum Assured
Development Area, as
defined by Chapter 4.11 -
Minimum Assured
Development Area (MADA).  

a) Extenuating Conditions - Exceptions to the Eight-ft. Standard
for Individual Lot Grading shall be based on the following
specific extenuating conditions:

1) Street/Pedestrian Alignment - Additional Cut/Fill
provides for the alignment of a necessary street or
pedestrian connection.  A necessary street or
pedestrian connection is one which is needed to
create a block perimeter of  approximately 1,600 ft.,
or which is identified in an adopted City Master Plan
document.

2) Significant Natural Feature:  Additional cut/fill is
necessary to protect a Significant Natural Feature,
which is defined as a feature subject to a Natural
Hazards (except slopes) and/or Natural Resource
Overlay on the Comprehensive Plan Map; or a
Significant Tree, as defined in Chapter 1.6 -
Definitions.  In the case of a preserved tree, a
Certified Arborist must find that the proposed cut/fill
exception would preserve the viability of a Significant
Tree that would otherwise have been damaged by the
application of the Cut and Fill Standards. 

3) Maintain Driveway Slope - Additional Cut/Fill is
necessary to allow for the construction of a driveway
at a slope of 15 percent or less.  It must be
demonstrated, to the satisfaction of the Building
Official, that other driveway alignments have been
considered and are not feasible before additional
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Cut/Fill is authorized.

b) Locational Standards -

1) Within the portion of each lot within 50 ft. of the edge
of public right-of-way, the combination of cuts and fills
may not exceed 16 ft. from Natural Grade, as
measured within a linear distance perpendicular from
the edge of right-of-way to the 50-ft. boundary; and     

2) All retaining walls must be located at least four ft.
from any property line or easement line.  
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CHAPTER 4.10

PEDESTRIAN ORIENTED DESIGN STANDARDS

Section 4.10.50 - STANDARDS FOR DETACHED SINGLE-FAMILY, TWO-UNIT

ATTACHED SINGLE-FAMILY, AND DUPLEX RESIDENTIAL

BUILDING TYPES

4.10.50.01 - Building Orientation, Privacy, and Facades Adjacent to

Pedestrian Areas

a. Orientation of Dwellings - All dwellings shall be oriented to existing or

proposed public or private streets, as outlined in this provision and in

Chapter 4.4 - Land Division Standards, with the exception that Accessory

Dwelling Units constructed in accordance with Chapter 4.9 - Additional

Provisions may be accessed from an alley.

Private streets used to meet this standard

must include the elements in Chapter 4.0 -

Improvements Required with Development.

See Chapter 4.0 for public and private street

standards. 

The orientation standard of this Section  is

satisfied when the provisions in “1,” and “2,”

below, are met.  See Figure 4.10-1 - Allowed

Access to Single-family Development When

Lots Do Not Front Directly on a Street.

1. Primary building entrances face the

streets or are directly accessed by a

sidewalk or multi-use path less than

100 ft. long; and

2. Primary dwelling unit entrances open

directly to the outside and do not

require passage through a garage or

carport to gain access to the dwelling.

b. Privacy - If the side wall of a

dwelling or accessory dwelling

is on or within three ft. of the

property line, ground floor

  Figure 4.10-1 - Allowed Access to Single-  
  family Development When Lots Do Not
  Front Directly on a Street 
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windows or other openings that allow for visibility into the side yard of the

adjacent lot shall not be allowed. Windows that do not allow visibility into the

side yard of the adjacent lot, such as a clerestory window or a translucent

window, are allowed.

c. Windows and Doors - Any facade facing streets, sidewalks, and multi-use

paths shall contain a minimum area of 15 percent windows and/or doors.

Facades referenced in this provision include garage facades. Gabled areas

need not be included in the base wall calculation when determining this

minimum 15 percent requirement.

d. Grading (Cuts and Fills) - Structures and on-site improvements shall be

designed to fit the natural contours of the site and be consistent with the

Natural Hazards and Natural Resource Provisions of Chapter 4.2 -

Landscaping, Buffering, Screening, and Lighting, Chapter 4.5 - Natural

Hazard and Hillside Development Provisions, Chapter 4.11 - Minimum

Assured Development Area (MADA), Chapter 4.12 - Significant Vegetation

Protection Provisions, and Chapter 4.13 - Riparian Corridor and Wetland

Provisions. 

4.10.50.02 - Maximum Widths of Street-facing Garages/Carports, Placement,

and Materials

a. Maximum Widths of Street-facing Garages/Carports

 

1. Lots $ 50 Ft. in Width - For dwellings with front-loaded

garages/carports, the width of the garage wall or carport facing the

street shall be no more than 50 percent of the width of the dwelling’s

street-facing facade.  Front-loaded garages/carports are attached

garages/carports with entrances facing the same street as the

dwelling’s entrance.  Additionally, the term garage wall pertains to the

whole wall and not just the doors. See Figure 4.10-2A - Unacceptable

Width of Street-facing Garage on a Lot $50 ft. and Figure 4.10-2B -

Acceptable Width of Street-facing Garage on a Lot $50 ft. 
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     Figure 4.10-2A - Unacceptable Width of

    Street-facing Garage on a Lot �50 ft. Wide

    Figure 4.10-2B - Acceptable Width of

    Street-facing Garage on a Lot �50 ft.

    Wide

 

2. Lots < 50 Ft. in Width - For dwellings with front-loaded garages, the

area of the garage wall facing the street shall be no more than 50

percent of the area of the dwelling’s street-facing facade. Front-

loaded garages/carports are attached garages/carports with

entrances facing the same street as the dwelling’s entrance.  The

area shall be measured in sq. ft. and, with the exception of gabled

areas and second stories, the entire facade of the garage shall be

measured.   The interior of the garage determines the width of the

garage facade, not just the garage doors. See Figure 4.10-3A -

Unacceptable Street-facing Garage Area and Figure 4.10-3B -

Acceptable Street-facing Garage Area.  Both of these figures are

located on the next page.  For dwellings with front-loaded carports,

the carports shall be subject to the same restrictions outlined in “1,"

above. 
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   Figure 4.10-3A - Unacceptable Street-facing 

   Garage Facade Area

Garage Facade Area = 

20 ft. X 9 ft. = 180 sq. ft.

Other Facade Area =  

10 ft. X 12 ft. = 120 sq. ft.                 

Plus                   40 sq. ft.

                      = 160 sq. ft.

Garage Facade Area of 180 sq. ft. 

is GREATER than the Other

Facade Area of 160 sq. ft.

Garage Facade Area = 

20 ft. X 11 ft. = 220 sq. ft.

Other Facade Area = 

18 ft. X 11 ft.    = 198 sq. ft.

 Plus                    164 sq. ft.

                        =  362 sq. ft.

Garage Facade Area of

220 sq. ft. is LESS than

the Other Facade Area of

362 sq. ft.

   Figure 4.10-3B - Acceptable Street-facing Garage

   Facade Area
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3. Exception - Where the street-facing facade of a dwelling is less than

24 ft. wide, the garage wall facing the street may be up to 12 ft. wide

if the garage meets one of the following:

a) Interior Living Area above the Garage - The living area is not

set back more than four ft. from the street-facing garage wall;

or

b) Covered Balcony - A covered balcony above the garage is:

1) At least the same width as the street-facing garage wall;

2) At least six ft. deep; and

3) Accessible from the interior living area of the dwelling

unit. 

b. Garage and Carport Placement - Garages and carports shall be

placed only as indicated in the options below. The applicant shall

indicate the proposed option(s) on plans submitted for building

permits. Additionally, measurements may be taken from the second

floor of homes, provided the second floor spans across the entire

garage/carport.

Garage/Carport Placement Options - 

1. Rear Garage Accessed From the Street - Vehicular entrances

are at the rear of a dwelling unit and accessed from the street,

as shown in Figure 4.10-4 - Rear Garage Accessed from the

Street, below. The garage may be attached to or detached

from the dwelling unit.  Where two adjacent dwelling units use

this option, a shared driveway is encouraged.   
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Figure 4.10 - 4 - Rear Garage Accessed from the Street

2. Front Accessed Garage with Four-ft. Recess - Vehicular

entrances face the street and are recessed at least four ft.

from the front wall of the dwelling as shown in Figure 4.10-5 -

Garage Facing Street and Recessed at Least Four Ft., on the

next page. The recess from the front wall of the dwelling shall

be measured from the front wall of the living space area, not

from the front porch, a bay window, or other projection or

architectural feature.
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Figure 4.10-5 - Garage Facing Street and Recessed at Least Four Ft.; and

Figure 4.10-6 - Garage with Alley Access
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Figure 4.10-7 - Garages Perpendicular to the Street

3. Garage Accessed From an Alley - Vehicular entrances are accessed

from an alley, as shown in Figure 4.10-6 - Garage with Alley Access.

Garage/carport setbacks from alleys are outlined in Section 4.0.60.j

of Chapter 4.0 - Improvements Required with Development.

Garage/carport entrances may be located parallel to (facing) an alley,

perpendicular to (not facing) an alley, or angled up to 45 degrees to

an alley.

4. Garage Entrance Perpendicular to Street - Vehicular entrances are

perpendicular to the street, as shown in Figure 4.10-7 - Garages

Perpendicular to the Street, below. This option pertains to the

situation where the garage/carport is sideways. The garage wall

facing the street shall provide a minimum area of 15 percent windows

and/or doors.
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Figure 4.10-8 - Garage Access Diagonal to the

Street

Figure 4.10-9B - Recessed

Basement Garage
Figure 4.10-9A - Flush Basement

Garage

5. Garage Access Diagonal to the Street - Vehicular entrances are

oriented diagonally to the street, as shown in Figure 4.10-8 - Garage

Access Diagonal to the Street, below. The garage wall facing the

street shall provide a minimum area of 15 percent windows and/or

doors. To determine whether the portion of the garage that faces the

street complies with Section 4.10.50.2.a, the width of the front garage

wall shall be measured as the length of the leg of a right triangle

parallel to the street, where the hypotenuse of the triangle is the front

of the garage.

6. Basement Garage - Vehicular entrances face the street and garages

are located beneath the main floor and front door entrance to the

dwelling unit, provided the garage/carport entrances are flush with or

set behind the front wall of the dwelling unit, as shown in Figure 4.10-

9A - Flush Basement Garage and Figure 4.10-9B - Recessed

Basement Garage, below.  This option addresses the basement

garage scenario in hillside areas.
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7. Flush Garage with Porch - Vehicular entrances face the street and are

flush with or recessed up to four ft. from the front wall of the dwelling,

and a front porch is provided with a minimum size of six ft. deep by 10

ft. wide (60 sq. ft.). A minimum of 60 percent of the porch shall be

covered to provide weather protection. 

8. Flush or Recessed Single Car Garage - Vehicular entrances face the

street and are flush with or recessed up to four ft. from the front wall

of the dwelling, and the garage/carport is a single-car garage/carport

that is a maximum of 12 ft. wide.  These options are shown below in

Figure 4.10-10 - Single Car Garage Access Recessed from Front Wall

of Dwelling and in Figure 4.10-11 - Single Car Garage Flush from

Front Wall of Dwelling.

Dwelling

Single Car

Garage

Recessed at

Least Four Ft.

from the Front

Wall of the

Dwelling Maximum Width of

Single Car Garage is

12 Ft. 

    Figure 4.10-10 - Single Car Garage Recessed from Front Wall of Dwelling

Dwelling
Single Car

Garage Flush

with the Front

Wall of the

Dwelling

Maximum Width of

Single Car Garage is

12 Ft. 

    Figure 4.10-11 - Single Car Garage Flush with Front Wall of Dwelling
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9. Recessed Garage with Cantilevered Second Story - Vehicular

entrances face the street and are recessed at least two ft. from the

front wall of the dwelling, and the dwelling includes a second floor that

cantilevers over the garage/carport at least two ft. This option is

shown in Figure 4.10-12 - Garage Recessed and Upper Floor

Cantilevers Over It, below.  The recess from the front wall of the

dwelling shall be measured from the front wall of the living space

area, not from the front porch, a bay window, or other projection or

architectural feature. Additionally, the second floor that cantilevers

over the garage/carport shall run the full length of the garage/carport.

Dwelling

Garage Recessed

Two Ft. from the

Front Wall of the

Dwelling

Upper Floor Two-ft. Distance Where

Upper Floor Cantilevers Over

the Full Width of the Garage

    Figure 4.10-12 - Garage Recessed and Upper Floor Cantilevers Over It

c. Garage and Carport Materials - Garages and carports, when provided, shall be

constructed of the same building materials as the dwelling. 

 4.10.50.03 - Menus for Pedestrian Features and Design Variety

a. Pedestrian Features Menu - Each home shall incorporate a minimum of

one of the following three pedestrian features. The applicant shall indicate

the proposed options on plans submitted for building permits. While not all

of the pedestrian features are required, the inclusion of as many as possible

is strongly encouraged. 

1. Elevated Finished Floor - An elevated finished floor a minimum of two

ft. above the grade of the nearest street sidewalk or streetside multi-

use path. 

2. Front Porches/Patios - A front porch or front patio a minimum size of

six ft. deep by 10 ft. wide (60 sq. ft.), and covered by a minimum of 60

percent to provide weather protection. 
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3. Sidewalk/Walkway to Front Door - A minimum three-ft.-wide walkway

constructed of a permanent hard surface that is not gravel and that is

located directly between the street sidewalk and the front door. This

walkway shall not be part of the driveway area.

b. Design Variety Menu - Roof forms shall be at least a 4:12 pitch.

Additionally, each home shall incorporate a minimum of three of the following

seven building design features.  The applicant shall indicate proposed

options on plans submitted for building permits. While not all of the design

features are required, the inclusion of as many as possible is strongly

encouraged. 

1. Increased Roof Pitch - A minimum 6:12 roof pitch.

2. Eaves - Eaves with a minimum 18-in. overhang.

3. Building Materials - At least two different types of building materials

including but not limited to stucco and wood, brick and stone, etc..

Alternatively, a minimum of two different patterns of the same building

material, such as scalloped wood and lap siding, etc., on facades

facing streets. These requirements are exclusive of foundations and

roofs and pertain only to the walls of a structure.

4. Trim - A minimum of 2.25-in. trim or recess around windows and

doors that face the street. Although not required, wider trim is strongly

encouraged.

5. Increased Windows - A minimum area of 20 percent windows and/or

dwelling doors on facades facing streets, sidewalks, and multi-use

paths.  This provision includes garage facades. Gabled areas need

not be included in the base wall calculation when determining this

minimum 20 percent calculation.

6. Architectural Features - At least one architectural feature included on

dwelling facades that face the street. Architectural features are

defined as bay windows, covered porches greater than 60 sq. ft. in

size, balconies above the 1  floor, dormers related to living space, orst

habitable cupolas. If a dwelling is oriented such that its front facade,

which contains the front door, is oriented to a sidewalk and no

facades of the dwelling face a street, then the architectural feature

may be counted if it is located on the front facade.
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7. Architectural Details - Architectural details used consistently on

dwelling facades. Architectural details are defined as exposed rafter

or beam ends, eave brackets, windows with grids or divided lights, or

pergolas/trellis work integrated into building facades. If a dwelling is

oriented such that its front facade, which contains the front door, is

oriented to a sidewalk and no facades of the dwelling face a street,

then the architectural feature may be counted if it is located on the

front facade.
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Staff Identified Applicable Water Quality Standards 
 
1993 LDC, 4.0.80.e.  All public utility installations required with development shall 
conform to the City's adopted facilities master plans. 
  
Appendix F of the Storm Water Master Plan, IV. Storm Drainage, B. Design Criteria, 
2. Detention Facilities, and 3. Water Quality Facilities.  (IV.B.2 and IV.B.3)  
  
2. Detention Facilities
a. The maximum design storm for detention facilities shall be based on the 10-year 
return event with 24-hour duration based on the standard SCS Type 1A rainfall 
distribution. The Soil Conservation Service (SCS) TR-55 or TR-20 are recommended. 
The use of alternative hydrograph methods may be allowed, but require pre-approval by 
the City. The use of alternative techniques may require additional development review 
time. The use of the Rational Method for designing detention facilities is not permitted. 
  
3. Water Quality Facilities
a. The design storm for water quality facilities (vegetated swales, water quality 
ponds, sedimentation ponds, water quality vaults, etc.) shall be based on two-thirds of 
the 2-year, 24-hour SCS Type 1A design storm. The analysis and design shall be based 
on a hydrograph method. The Soil Conservation Service (SCS) TR-55 or TR-20 are 
recommended. The use of alternative hydrograph methods may be allowed, but require 
pre-approval by the City.  The use of alternative techniques may require additional 
development review time. The use of the Rational Method for designing water quality 
facilities is not permitted.  
  
Detention Facilities - Appendix F of the Storm Water Master Plan, IV. Storm Drainage, 
K. Detention Facilities, 1. When Required; 2. Exemptions; 3. Standards; 4. Access and 
Maintenance Responsibility (IV.K.1, IV.K.2, IV.K.3, and IV.K.4)   IV.K.3. Standards is 
where King County is referenced for facility design criteria.  
  
K. Detention Facilities  
 
1. When Required  
All new development and redevelopment shall require detention unless specifically 
exempted from this requirement. When required, stormwater detention facilities shall be 
designed to capture runoff so the run-off rates from the site after development do not 
exceed the predeveloped conditions, based on the 2-year through 10-year, 24-hour 
design storms.  
 
2. Exemptions  
a. Detention is not required for sites draining directly into Mary's River or the 
Willamette River.  
 
b. Detention is not required if infiltration methods can be demonstrated to be feasible. A 
soil map or geotechnical report is required to document the infiltration rates of the soils 
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in the area of the proposed infiltration facility. Infiltration shall not be allowed in areas 
with slopes over 10 percent. 
   
c. Detention is not required for single family residences not developed as part of a 
planned development.  
 
d. Detention is not required for areas specifically identified as exempt (not requiring 
detention) in the Corvallis Stormwater Master Plan.  
 
3. Standards  
a. Detention facilities shall be designed in accordance with criteria as established in the 
King County, Washington Surface Water Design Manual, September 1998 or the most 
recent finalversion.   
 
b. Parking areas should not be used as detention facilities except for larger storm 
events. Up to 6-inches of water depth is allowed to be detained in parking areas for 
storm events larger than the 10 year return event.  
 
c. Detention of storm water shall be limited to a single facility, rather than a series of 
smaller detention facilities, whenever possible. Detention facilities may be designed as 
combination detention and water quality facilities. Detention facilities may be designed 
"in-line" with water quality facilities.  
 
d. The detention facility must be designed to safely pass storms up to the 100-year, 24-
hour event.   
 
4. Access and Maintenance Responsibility 
a. Detention facilities must be located on a site dedicated for public use. Access 
tracts, easements or permanent right-of-ways are required when the facilities do not 
abut the public right-of-way. The minimum width of an access easement is 15 feet. All-
weather road(s) shall provide maintenance vehicle access to the facility and the control 
structures. 
 
b. The City will assume maintenance and operation responsibility for detention facilities 
within the improved public right-of-way for any residential subdivision with two or more 
lots, and any similar development or redevelopment where at least two-thirds of the 
developed contributing area is from single family or duplex residential structures on 
individual lots.  Detention facilities for the above mentioned land uses shall be located in 
a tract or right-ofway dedicated to the City. 
 
c. The City does not accept maintenance responsibility for private storm water 
conveyance, detention, or water quality systems. Private systems include single family 
residential (not associated with a subdivision or multiple lot residential development), 
multifamily development, industrial, or commercial and all redevelopment for the above 
mentioned land uses. 
 

EXHIBIT X - 2
LUBA REMAND



d. Maintenance requirements for stormwater facilities are identified in the King 
County Manual. A maintenance plan shall be submitted to the City for approval along 
with the design and analysis calculations prepared for the construction permit 
application. 
 
e. For public facilities, the City will assume maintenance responsibility two years after 
final construction approval by the City and upon passing an inspection by City 
inspectors to ensure the facility has been properly maintained, the vegetation clearly 
established, and the facility is operating as designed. The site developer/owner shall 
provide a maintenance bond to the City that shall remain in effect until the facilities are 
accepted by the City. 
 
f. The City reserves the right to perform maintenance on private facilities if those 
facilities are found to have the potential to have a negative impact on public facilities or 
water quality. The City will charge the owner for all expenses incurred from City 
performed maintenance.  
 
Water Quality Facilities - Appendix F of the Storm Water Master Plan, IV. Storm 
Drainage, L. Water Quality Facilities, 1. When Required; 2. Standards; 3. Access and 
Maintenance Responsibility (IV.L.1, IV.L.2, and IV.L.3)  IV.L.2. Standards is where King 
County is referenced for facility design criteria. 
  
L. Water Quality Facilities 
 
1. When Required
All new development and redevelopment are required to construct quality facilities to 
reduce the contaminants entering the storm collection and surface water systems. The 
stormwater facilities shall be designed to remove 70 percent of the total suspended 
solids (TSS) entering the facility during the water quality design storm. This policy may 
require the use of a combination of water quality facilities to achieve the designed 
removal rate. 
 
2. Standards
a. Water quality facilities shall be designed in accordance with criteria as established in 
the King County, Washington Surface Water Design Manual, September 1998 or the 
most recent final version. 
 
b. Acceptable water quality facilities include vegetated swales, water quality 
ponds, sedimentation ponds, water quality inlets, and infiltration facilities. 
 
c. The use of infiltration facilities is recommended where soil and slope conditions 
permit the use of this type of facility and the facilities do no have an adverse impact to 
adjacent or downhill properties. 
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d. The use of multiple water quality facilities may be required to meet the 
performance standard. Chapter 6 of the King County Manual identifies seven types of 
treatment facilities that will meet the performance standards. 
 
e. Water quality facilities must be designed to safely pass without damage to the facility 
flows in excess of the water quality design storm up to the 100-year, 24-hour event. For 
some facilities, a bypass system will be required. 
 
3. Access and Maintenance Responsibility
a. Water quality facility access tracts, easements or permanent right-of-ways are 
required when the facilities do not abut the public right-of-way. All-weather road(s) shall 
provide access to the facility and the control structure as required for vehicular 
maintenance access. 
 
b. The City will assume maintenance and operation responsibility for water quality 
facilities within the improved public right-of-way for any residential subdivision with two 
or more lots, and any similar development or redevelopment where at least two-thirds of 
the developed contributing area is from single family or duplex residential structures 
on individual lots. Water quality facilities for the above mentioned land uses shall be 
located in a tract or right-of-way dedicated to the City. 
 
c. The City does not accept maintenance responsibility for private storm water quality 
systems.  Private systems include single family residential (not associated with a 
subdivision or multiple lot residential development), multifamily development, industrial, 
or commercial and all redevelopment for the above mentioned land uses. 
 
d. Maintenance requirements for the facilities are identified in the King County Manual. 
A maintenance plan shall be submitted to the City for approval along with the design 
and analysis calculations prepared for the construction permit application. The 
maintenance plan shall describe the maintenance activity and frequency of execution. 
 
e. For public facilities, the City will assume maintenance responsibility two years after 
final construction approval by the City and upon passing a City inspection to ensure the 
facility has been properly maintained and is operating as designed. The site 
developer/owner shall provide a maintenance bond to the City that shall remain in effect 
until the facilities are accepted by the City. 
 
f. The City reserves the right to perform maintenance on private facilities if those 
facilities are found to have the potential to have a negative impact on public facilities or 
water quality. The City will charge the owner for all expenses incurred from City 
performed maintenance. 
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Introduction 

This technical memorandum was prepared to assist the City of Corvallis with updating of the 
existing stormwater development standards.  The recommendations provided below should be 
considered as interim measures that should be implemented until a more detailed evaluation can be 
performed later in the stormwater master planning process.  However, the interim recommendations 
will improve the City's ability to manage both stormwater quantity and quality from new 
development or redevelopment. 
 
A more detailed analysis of the development standards should be based on citywide definition of the 
stormwater problems and potential solutions as determined from the master planning process.  The 
adoption of new development standards will have a major impact on future stormwater management 
within the city.  The standards will impact many different interest groups, including citizens, 
environmental groups, developers, builders, realtors, engineers, landscape architects, and city staff.  
City departments affected by the standards include planning, engineering, development assistance, 
legal, and operations/maintenance.  Private and public representatives should participate in the 
development of the modified development standards, policies, and ordinances in order to develop 
an effective stormwater management program. 
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Major Categories of Development Standards 

The major categories of stormwater development standards addressed by this technical 
memorandum include: 
 
  1. Design storm and method 
  2. Detention policy 
  3. Water quality policy 
  4. Acceptable types of water management facilities 
  5. Operation and maintenance requirements 
 
The above noted categories are discussed in the following sections and are represented in the 
recommended design standards at the end of this document. 

Design Storm and Method 

 Pipe sizing.  The Design Criteria Manual requires the use of the Rational Method for a 10-
year storm event.  Most cities use either a 10-year or a 25-year design storm for sizing drainage 
facilities.  The decision is based on the level of flood protection desired by the community along 
with the cost of providing the additional level of protection.  Modifying the design criteria with a 
longer return period (i.e., 25-year) design storm would create a situation where the collection systems 
in the newly developed areas of the city would have greater capacity than older downstream sections 
of the system, thus creating greater downstream flooding situations in both open channels and 
pipes.  We recommend that the city stay with the 10-year design storm using the Rational Method 
for most conveyance facilities. 
 
We recommend that additional guidance be provided with the use of the Rational Method.  The 
method should not be used for drainage areas larger than 25 acres or have times of concentration 
that exceed 100 minutes.  A hydrograph technique should be used for either of these situations.  
Flow routes should be identified for storms larger than the 10-year, up to and including the 100-year 
storm.  The City should adopt or establish runoff coefficients and an intensity-duration-frequency 
curve for use on projects within the City’s jurisdiction.  This approach would help provide 
consistency in the design of stormwater facilities.  
 
 Detention Facilities.  The design storm for detention facilities should be based on the 
10-year return event with 24-hour duration based on the standard SCS type 1A rainfall distribution.  
A hydrograph approach provides the most accurate rainfall model for this analysis.  The SCS TR-
55/20  method or the Santa Barbara Urban Hydrograph (SBUH) method are recommended options.  
We understand that most of the Corvallis development community uses the SCS method rather than 
the SBUH method; therefore, use the SCS method as the approved city standard.  We do not 
recommend the use of the Rational Method for designing detention facilities. 
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 Water Quality Facilities.  The design storm for water quality facilities should be based on 
two-thirds of the two year storm with a 24-hour duration.  This is similar to the design storm used 
by King County and is slightly more conservative than the storms used by City of Portland and the 
Unified Sewerage Agency.  The more conservative approach will better prepare the city for future 
TMDL, NPDES Phase II and Endangered Species Act requirements.  Water quality facilities should 
be designed using a hydrograph technique as recommended for detention facilities. 
 
 
Detention Policy 

The existing level of development throughout the city has altered the natural drainage characteristics 
of the major surface water systems.  These streams are under stress due to an increase in the volume 
and duration of stormwater runoff.  In addition, some of the older piped collection systems and 
culverts are becoming undersized as additional development generates increased flows and 
durations.  Detention and other types of stormwater management techniques are required to prevent 
these problems from getting worse. 

Water Quality Policy 

Urban development creates a wide range of stormwater management related problems, including 
higher flow rates and increased water pollution.  Surface water collects a variety of pollutants as it 
travels through the drainage system, including nutrients, suspended solids, organic matter, bacteria, 
hydrocarbons, trace metals, pesticides, thermal pollution and trash and debris.  Water quality 
facilities constructed in new and redeveloped areas will help lessen the negative impacts associated 
with increased urban development. 

Acceptable Types of Water Management Facilities 

Our letter dated May 13, 1999 identified five facility types that should be considered for immediate 
use for new development or redevelopment, including detention ponds, water quality ponds, 
sedimentation ponds, vegetated swales, and water quality inlets.  The King County Manual should be 
used as guidance for the basis of design of these facilities.  The City should consider the adoption of 
the other treatment facilities identified in the manual.  A toolbox of acceptable facilities would allow 
developers to customize the design of detention and water quality systems to best meet the 
constraints of the site. 

The City should consider developing a guidance manual for the design of stormwater quantity and 
quality facilities.  A custom manual would address the specific needs of the Corvallis community.  A 
manual specifically prepared for the City of Corvallis would provide the greatest ease of use for City 
staff and design professionals in the community.  A minimum of $75k would be required to produce 
such a manual.  The total effort required would be dependent on the level of detail provided by the 
manual.  Several of the manuals in use throughout the northwest cost many times that to produce. 
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Operation and Maintenance Requirements 

Detention and water quality facilities require routine maintenance to ensure the desired performance 
of the facility.  The efficiency of most types of water quality facilities will drop significantly in the 
absence of routine maintenance.  The maintenance requirements identified in the King County 
Manual should be followed for these facilities.  Inspection of major stormwater facilities, including 
detention ponds, water quality ponds, vegetated swales, trash racks, etc. should be conducted 
annually.  The City should develop and manage an inspection program to ensure that the 
maintenance is being performed for both public and privately owned facilities.  The cost of the 
inspection program needs to be determined and an appropriate funding mechanism established for 
implementing the inspection program. 
 
Support of the inspection program needs to be written into City code.  The code needs to be 
modified to provide for enforcement actions to address maintenance deficiencies for privately 
owned facilities.  Using the King County model, the City would perform the maintenance and 
charge the owner if the owner did not perform the required maintenance within a specified 
timeframe. 
 
Facility access is a major complaint of many municipalities charged with maintaining storm water 
facilities.  Where possible an all-weather access road should be provided to the site.  This 
requirement is particularly important for those facilities requiring routine maintenance, such as, 
detention and water quality facilities.  The City shall ensure during design review that adequate 
access to the facility is provided through a maintenance easement or other form of permanent legal 
transfer of the right-of-access to the City.  

Proposed Changes to the Design Criteria Manual 

The following sections represent interim replacement or additional sections to the existing Design 
Criteria Manual for Public Improvements.  The changes affect Section IV.  STORM DRAINAGE.  Only 
the subsections shown below are modified.  
 
IV.  STORM DRAINAGE 
 
B.  Design Criteria 
 
1.  Conveyance Facilities 
 
 a. Capacity 

 1) Conveyance facilities shall be designed to convey and contain the peak runoff flow from 
the 10-year design event.  No surcharging of the system is allowed for the 10-year storm 
event.  Conveyance system capacity shall be determined for most conveyance facilities 
using the Rational Method. 
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  A hydrograph technique shall be used for designing facilities draining areas larger than 
25 acres or for sites that have a time of concentration longer than 100 minutes.  
Acceptable hydrograph techniques include the Soil Conservation Service (SCS) TR-55 or 
TR-20 methods.  The SCS Type 1A rainfall distribution for the 10-year, 24-hour storm 
shall be used with the hydrograph techniques. 

 
 2) The 10-year design shall be supplemented with an overland conveyance component 

demonstrating the safe passage of the 100-year, 24-hour SCS type 1A storm event.  The 
overland component shall not be allowed to flow through or inundate existing buildings. 

 
 3) Sufficient capacity shall be designed into the system to account for the future growth 

potential of the area served as identified in the Comprehensive Plan. 
 
 b. Sizing 

 1) Minimum pipe size for storm drain mains is twelve (12) inches. 
2) Minimum pipe size for lines leading from curb inlets or catch basins to the main lines is 

ten (10) inches. 
 

 c. Grades 

 1) All storm drains shall be designed at a grade that will produce a mean velocity when 
flowing full or half-full of at least two (2) feet per second. 

 
 d. Separation 

 1) New combined sanitary sewer and storm drain systems will only be permitted in the 
existing combined sewer areas of the city. 

 
2.  Detention Facilities 
 
 a. The maximum design storm for detention facilities shall be based on the 10-year return 

event with 24-hour duration based on the standard SCS Type 1A rainfall distribution.   The 
Soil Conservation Service (SCS) TR-55 or TR-20 are recommended.  The use of alternative 
hydrograph methods may be allowed, but require pre-approval by the City.  The use of 
alternative techniques may require additional development review time.  The use of the 
Rational Method for designing detention facilities is not permitted. 

3.  Water Quality Facilities 
 

a. The design storm for water quality facilities (vegetated swales, water quality ponds, 
sedimentation ponds, water quality vaults, etc.) shall be based on two-thirds of the 2-year, 
24-hour SCS Type 1A design storm. The analysis and design shall be based on a hydrograph 
method.  The Soil Conservation Service (SCS) TR-55 or TR-20 are recommended.  The use  
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of alternative hydrograph methods may be allowed, but require pre-approval by the City.  
The use of alternative techniques may require additional development review time.  The use 
of the Rational Method for designing water quality facilities is not permitted. 

K. Detention Facilities 

1.  When Required 

All new development and redevelopment shall require detention unless specifically exempted from 
this requirement.  When required, stormwater detention facilities shall be designed to capture run-
off so the run-off rates from the site after development do not exceed the predeveloped conditions, 
based on the 2-year through 10-year, 24-hour design storms. 
  
2. Exemptions 
 

a. Detention is not required for sites draining directly into Mary's River or the Willamette 
River. 

b. Detention is not required if infiltration methods can be demonstrated to be feasible.  A soil 
map or geotechnical report is required to document the infiltration rates of the soils in the 
area of the proposed infiltration facility.  Infiltration shall not be allowed in areas with slopes 
over 10 percent. 

c. Detention is not required for single family residences not developed as part of a planned 
development. 

d. Detention is not required for areas specifically identified as exempt (not requiring detention) 
in the Corvallis Stormwater Master Plan. 

3.  Standards 
 

a. Detention facilities shall be designed in accordance with criteria as established in the King 
County, Washington Surface Water Design Manual, September 1998 or the most recent final 
version. 

b. Parking areas should not be used as detention facilities except for larger storm events.  Up to 
6-inches of water depth is allowed to be detained in parking areas for storm events larger 
than the 10 year return event. 

c. Detention of storm water shall be limited to a single facility, rather than a series of smaller 
detention facilities, whenever possible.  Detention facilities may be designed as combination 
detention and water quality facilities.  Detention facilities may be designed "in-line" with 
water quality facilities. 

d. The detention facility must be designed to safely pass storms up to the 100-year, 24-hour 
event. 
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4.  Access and Maintenance Responsibility 
 

a. Detention facilities must be located on a site dedicated for public use.  Access tracts, 
easements or permanent right-of-ways are required when the facilities do not abut the public 
right-of-way.  The minimum width of an access easement is 15 feet.  All-weather road(s) 
shall provide maintenance vehicle access to the facility and the control structures. 

b. The City will assume maintenance and operation responsibility for detention facilities within 
the improved public right-of-way for any residential subdivision with two or more lots, and 
any similar development or redevelopment where at least two-thirds of the developed 
contributing area is from single family or duplex residential structures on individual lots.  
Detention facilities for the above mentioned land uses shall be located in a tract or right-of-
way dedicated to the City. 

c. The City does not accept maintenance responsibility for private storm water conveyance, 
detention, or water quality systems.  Private systems include single family residential (not 
associated with a subdivision or multiple lot residential development), multifamily 
development, industrial, or commercial and all redevelopment for the above mentioned land 
uses. 

d. Maintenance requirements for stormwater facilities are identified in the King County 
Manual.  A maintenance plan shall be submitted to the City for approval along with the 
design and analysis calculations prepared for the construction permit application. 

e. For public facilities, the City will assume maintenance responsibility two years after final 
construction approval by the City and upon passing an inspection by City inspectors to 
ensure the facility has been properly maintained, the vegetation clearly established, and the 
facility is operating as designed.  The site developer/owner shall provide a maintenance 
bond to the City that shall remain in effect until the facilities are accepted by the City. 

f. The City reserves the right to perform maintenance on private facilities if those facilities are 
found to have the potential to have a negative impact on public facilities or water quality.  
The City will charge the owner for all expenses incurred from City performed maintenance. 

L.  Water Quality Facilities 
 
1. When Required 
     

All new development and redevelopment are required to construct quality facilities to reduce the 
contaminants entering the storm collection and surface water systems.  The stormwater facilities 
shall be designed to remove 70 percent of the total suspended solids (TSS) entering the facility 
during the water quality design storm.  This policy may require the use of a combination of water 
quality facilities to achieve the designed removal rate. 
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2.  Standards 
 

a. Water quality facilities shall be designed in accordance with criteria as established in the King 
County, Washington Surface Water Design Manual, September 1998 or the most recent final 
version. 

b. Acceptable water quality facilities include vegetated swales, water quality ponds, 
sedimentation ponds, water quality inlets, and infiltration facilities. 

c. The use of infiltration facilities is recommended where soil and slope conditions permit the 
use of this type of facility and the facilities do no have an adverse impact to adjacent or 
downhill properties. 

d. The use of multiple water quality facilities may be required to meet the performance 
standard.  Chapter 6 of the King County Manual identifies seven types of treatment facilities 
that will meet the performance standards. 

e. Water quality facilities must be designed to safely pass without damage to the facility flows in 
excess of the water quality design storm up to the 100-year, 24-hour event.  For some 
facilities, a bypass system will be required. 

3.  Access and Maintenance Responsibility 
 

a. Water quality facility access tracts, easements or permanent right-of-ways are required when 
the facilities do not abut the public right-of-way.  All-weather road(s) shall provide access to 
the facility and the control structure as required for vehicular maintenance access. 

b. The City will assume maintenance and operation responsibility for water quality facilities 
within the improved public right-of-way for any residential subdivision with two or more 
lots, and any similar development or redevelopment where at least two-thirds of the 
developed contributing area is from single family or duplex residential structures on 
individual lots.  Water quality facilities for the above mentioned land uses shall be located in 
a tract or right-of-way dedicated to the City. 

c. The City does not accept maintenance responsibility for private storm water quality systems.  
Private systems include single family residential (not associated with a subdivision or 
multiple lot residential development), multifamily development, industrial, or commercial 
and all redevelopment for the above mentioned land uses. 

d. Maintenance requirements for the facilities are identified in the King County Manual.  A 
maintenance plan shall be submitted to the City for approval along with the design and 
analysis calculations prepared for the construction permit application.  The maintenance plan 
shall describe the maintenance activity and frequency of execution.  
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e. For public facilities, the City will assume maintenance responsibility two years after final 
construction approval by the City and upon passing a City inspection to ensure the facility 
has been properly maintained and is operating as designed.  The site developer/owner shall 
provide a maintenance bond to the City that shall remain in effect until the facilities are 
accepted by the City. 

f. The City reserves the right to perform maintenance on private facilities if those facilities are 
found to have the potential to have a negative impact on public facilities or water quality.  
The City will charge the owner for all expenses incurred from City performed maintenance. 
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